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Gentlemen, 


N a Word, You areEngland's Ephori, 
and Tribuni'; 'The Boundaries of 
Prerogative and Priviledge, and the 

living Bulwatk of the L.aws. Your Ho- 
nour z Eclipſed, 2s Un- * Learned Dr. Cowel, 
accountably * $hrunk © in word Fury , ſpeaks 
The Office yet is Great: Of Juries being ( in 
Here's Demonſtrated the ewogary 


OE ciates and Aſſiſtants to 
Great Priviledge you be, ;1, Judges of the Court 


that it may be ſeen how (anciently) in a kind 
wuch all Engliſh-men of Equality; whereas, 
ought, in Intere(f,to Va- aaays, (fays he) 


they attend them in 
Lie and Encourage you. great Humility, &C. 
Here s ſet fort hb What Citing alſo Lamb. and 


and How you may Do, Cuſt. of Normandy a- 

and What and How you grecing with him. 

may not Do, under what Penalties: Alſo 
A. 2 the 


Ci £0 He will Govern. 
by Law ; It's fit you ſhould know how to. 
Govern your ſelyes-according to Law. This 
x Conciſe, 'and 's Brevidt, rather than a 
Book , that, ſhould it meet with a gueaſit 
Stowfiach, 'litth Purſe, oy narto Soul, the 
ſame mifht not ſtumble at it. Tf any thing 
by ths means happen ſo general, as admit 
of any Exception, you may expect #t in ſome 
other, if not in the ſame place. It's chiefly 
8bout Criminal Cauſes, : where the Kinp*s 
IName's uſed for that of the PlaintiF 
becauſe, moſt Difficult and of Greateſi 
Concern ; But sſerviceable and ſufficient for 
others too. It may, at haſt, ferve to Stir 
ap, and to Foil, jf not Aſſiſt learneder 


Hands. Adiu. 
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INDEX 


- Ntiquity of Juries; Pag. 1,2... - 
Aſſt FRants Judges beto Toe 22,25 
24, 34+ 


Attaint lies for following Judges direQti- 


ons, 34. 
Age of a perſon tryable by Judges or Jury, 


5, Of Ce. 


'Attaint liesnot, where Witnefles were.not- 


ſworn, 41. nor in Appeals, 41. 1stry-- 
ed by 24 Men. 
hn to the beſt of one"s ——— 


55+ 
Appeal is dangerous to bring, 59, 60. 
Affrmatives are not to-be Sworn againſt: 
direcHy,. 1.17: 
Altering Indictments 1s common, .and how; . 
1.25, (fc. 
Alteration may be of any thing,that is Re- 
corded! in Court, 1.35% 
A. 3: Altero 


The Index. 
Alt teration by a petty Jury t to make a fault 
"RE, TIE ” : 


Billa vera means what, _ G2 257,66, 68, 
71... 


Ching to UK, when and” how, 7. to 
Judges anctently, 1 2. 

Confirmationof tyyal by Juries,5 8.times, 1 5. 

Concjuft Zon of the Jury againſt rheir prenu- 
ſes, void, Lt. 

Contempts i ina Jury, puniſhable, 4.0. 

Concealment 1n Juries, where, and how pu- 

_ niſhed, 42.- 

Chargeto Turies, FO, FI: 

Circumſtances alledged-mult be conſiſtent, 
84., 85, and when muit be proved, 
84., &*c. 

Credit of Witneſſes conſider ed,98, 99,102, 

; 104; 111, &*c. 

Confi{j:on betore tryal, no Eyidence, 7 I 2: 


Differences of Opinions oft on. the. ame 

. marter, 32. 

Dire@ions of Tudgcs ought not always be 
followed, 34+ | 

Diſcretion in Fi ining,. &c. how underſtood, 


&3r OO Duty 


Fra rudulent lales, ff. void, 12.8." 


The Index. 
Duty of Tudges, 39; 40, 48, 49: ©*:14h 
Doubtful Cales are tor Detendanr, F> 5, "our 


Difference in proof trom the Accufiitiori, 99. 
© &ccwhich1s-material, and which nia” 


triad, 400-5: 5:1; 


Tx" 


| Evidenceis what, ' 98. irs Credit al Au- 


thority 15.0 be conſidered, 98, 209 1 OF; 
" TO4s, 111, Ec. irs extent mult be well 

] confidered, 28; 99, tan'r'be direfly a- 

gainſt an Affirmative, 117. Conteifion 

before tryal 1s none, 112. 1s Juries own. 

knowledg, 28, @c. 46, and faying: and 
Swearing what 's Law 18none, 34." ., 
Embracery 1 1s puniſhablein them; 4-33 . 1 

'Errour oft judgment is nor puniſhable, 33. 


 Eſtopeis bind norJuries, 117. 


Examination of Witneſles ought to > be by. 
Juris, 117, #1%. 


F aff is determined by, Jurics, not Judges, 


\. 16, 6X6. | 
Fine at Diſcretion is what, 4.3: 


I 


Fault miſt be conſiderable, 52, $1, _—_ 


by Cornpultion, of necetiity , involun- 
ary 1gnorance,eXc. not _ 8.7 
Felony 1s s what r, and how, 89. 
L 


A & x . Hearing 


The Index: 
Hearing both parties, 73,&7c:. 


Iphied is what, 86, cc. | UE: 
Fuages:ought beable and upright, 2. hold 
their places at King's pleafirre, 2, 3. are 
not pumſhaþle, 4. ought not be con. 
_. Cerned where King 1s party, 15. medle 
. not. with. matter © fab, 16, &c. are 
but Aſſiſtants to. Juries, 23, &*c. 34. 
ought not influence Juries, 25, &c. 31, 
33» 39, 40. their duty, 39, 40, 48, 49. 
lay what ſhall be given. as Evidence, 
| 11 | 
Turies who may be of, 5, 6. anciently 
_ Kmghts only, 6,. choſen by Sheriff or 
"Coronor,6, as capable as Judgesor more, 
14. they only determine Fac, 16. and 
ſometimes Law too, 2.1. ſometime called 
Judges,2.5; oughtnot be byaſſed, 46,e*c: 
are Judges of the Creditof Teſtimony, 4 
I.14. are bound by their own ſenſe, 3.1. 
Indifiment whatand how, 5 1. ought not be - 
found of courſe, 53, &c. 1s a tryal as. 
well as another, 57, 58. is great damage. .; 
tothe party, 59; 
Tpnorancein Juries excuſes not, 69; 
Ipnoramius means what , ©. 53, 66,68, 
- "L255 12G. Knights. * 


. ma 


ts. * 


Th he" Indo 


Knighr: ae ON \ Tutics ance, 6 


Leg ates, figmifres what, 5, 6. 

Zitberi 1s what, 5. | 

Lawis but improv'd andrefin'd Reaſen, 35. 
Lawdetermined by Jury, 2.1. 


Mercy i is Juſtice, 64, &c. 
Material Circumſtances, which, 84. differ- 
ence, which, 100, &*c. 


Number on aJury indefinite, anciently, 9. 
butnowts Twelve, p. 10,c. Of Judges 
determining any thing, was anciently 
Twelve; O OfWi: Weaneffes ought to be' Two 
I 04, Oc. | 

Negatives can't be Sworn, 117. 


Oath of Juries, its Farm, 44,45. how muſt 
be performed, 45, 50. unalterable, but 
in Parliament, 54. 


Puniſhment 1s none for Judges, 4. for Ju- 
ries in Civil Cauſes 18 by Attaint,4. / Ju- 


ries puniſhable ſcarce anywiſe elſe ,- 3 7: 
Os. 41.62. Qucere,6g.are puniſhable tor: 


Con-. 


The Index. 
Contempts, Embracery , ec. 42. and 
the Grand Fury for wiltal Concealtnents 
in a Seſſions of Peace, 4.2. or for diſco- 
vering their-Evidence, ee. 43. are for 
refuſing to be Sworn oa the: Jury, 4.2. 
or- giving a Verdict Twelve, ar leaſt not 
agreed,! 4.3. -no puniſhment tor Error in 
Judgment, 83. 1s what for Perjury, 110, 
121. none for a Jury above Twelve, 
I. | . 
Parliament can hardly take away Juries, 
2.0. 

Perjury 1s-what, and'how,. 32,3 3,4-9,50- 

Preſentment 1s what, and how, 5 1. 
Preſent 1s the ſame as ſay, 56. wn 
Peers exceedingly ſuffer by Indiftments, 
© Go. their future-Judge and Jury are all 
without Oath ; can*r' except againſt, or 
Challenge any: of their Jury ; it the ma- 
jor part of their Jury agree, 1's enough, 

bs | 

Preſumption of nothing but innocency, &c. 
64, 94, 95, 104, 105. ; | 
Proof of what Circumſtances is required, 84, 
&c. it ought be full and plain, 98,103, 
1 04. ought be very particular, andful 
_ upon a Statute, 99. diftering from wha 
ONei. 


” hs {tcuſedof, 100,for, 02: what- 
is ſufficient, 101, 102,113. 


Puniſhment was what anciently for Perjary, 
121, Judges, I2.2. Lawyers, I20, I21. 


Records are. Evidence, though Jury. wks 
know of them, Tb 
T1 OL IO INC 
Spaniel Verdi how, 17. | 
Spe ;/e of the Jury themſelves upon things i is 
* to Govern them, 3 1. of words, that muſt 
© be- taken which of. moſt innocency : 
«TOE, ; 


Tryal by Juries moſt ſafe, _ 2, &c. isin 
efteCt twice, in Caſes of Life, Mem- 


ber, &*c. 9. 57. by one's Peers, why, 8. 
by Ordeal, exc. when, 67. 


Tryal of - one's Age, by Judge or Jury, 
35, Oc. 


Verd:& of Petit Fury may leſſen , not in- 
largea Fault, 1 32. 

Verdicfs muſt be poſitive what the fat is 
I6, 17, and ſpecial what and how be, 


I7,125, &c 


Value 


The. Index: 
Kahus 15. , anGiemtlys Was, More. Ky $05. 
now, 19... R 
Vera Ggnifiestrue,; v7. 
Verdj#t General which and how, 125, Oo. 
erditt | in Caſe of Life, or Member mult 
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Words of form ſo called mull beexamined, 
45, &c.77, &'c. whichbe ſuch, 84. _ 

Witneſſes ought. beexamm'd. by Jury, 113, 
118, and who be, capable to. be Wit- 
neſles, 11 1, Judgesdetermige who 
ſhall be Sworn » 114, muſt be two, 


I 04, Oc. 
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Engliſh Juries, &c. 


F what Date Juries be, 1s 
| the ſame to ſay, as when 
was England firſt Inhabt- 
ted, aitogether uncertain. But that 
their Antiquity herein Exz/and runs 
to and beyond the Norman Con- 
queſt, among the Daxes,the Saxons, 
and the Britains 1s molt certain. Ole 
us Magnus, Olaus Wormius, Ver{tega= 
aus, Forteſc. Co. Lit. tc. 

The Saxons Conquering the Br 
#ains, mixed their Cuttorms with 
B the 


2  AGuideto 
the Brzttiſh,ſo the Danes thoſe Brix. - 
.tiſh and Saxon ones with theirs, and- 
the Normans all theſe with theirs, 
.every Conquerour making ſome al. 

teration. Yet this Law was, and 

from time to time hath been preſer. 
ved and. continued an Inheritance 
indiſputable and Sacred unto us 
through all Revolutions, without 
any Interruption. 
None but muſt acknowledge thi; 
.of all others the beſtand moſt etteQtu 
.al way to find out Truth. Ther: 
is no other way or Art in the who 

World, fays Forteſcxe,loremote from 

all danger of Subornation and Cor: 
ruption, 75. 

Aaron had, it's true, in plain 

*" Letters of Gold, Urim and 7ham 
.mim wrote on his Breaſt , ſignify 
ing what he either had, .or ough 
have had, lucem in monte, ac in Vo 

luntate redtitudinem, Ability 10 

Parts, and Integrity in Practice, 

But 


Engliſh Faries. © 3 


But have always all other Judges 


ſince had ſuch Parts and PraQtifes ? 


Their Intereſts, Ambition, Plea- 


ſures , other Paſſions and Frailties 
influenced them too much, rather 


ſufficient enough to render them, as 
the Prophet /azabh, c. 3 3.v. 15. ſays, 
Tdols with Eyes, Ears, and Mouths, 
viz. Such as would neither hear the 
Peoples Complaints, regard the Op 
preſſed , nor pronounce a juſt Judg= 
ment. Judges have Places and Pre- 


ferments ſo extraordinary Honour 


able and Profitable. And what's 


their Tenure-:Even during pleaſure,a 


term for ſo long as they do nothing 
but what and as pleaſes, &'c. and do 
every thing which and as does 
pleaſe, &c. And whoſe pleaſure 
muſt it be ? Truly every ones too, 
that any how has or can make any 
intereſt, &c. Thus a ſhort Syllo- 
gifin proclaims them little other 
than Bond-ſlaves to ſuch mens plea- 

B Z ſures, 


2. A Guide to 
ſures, and menaces the People with 
the worlſt of all 'Miſeries, Law-op- 
preſſion, Oppreſſion under colour 
of Law ; unleſs it be conceivable 
Mens pleaſures were to have the 
Judges give Sentence againſt them. 
Judges alſo were ail Lawyers we 
know, uſed juſt before to take Fees, * 
it's the more theretore all forget it 
now. Judges are concerned in fo 
many Cauſes, they are ſubject to be 
tempted the oftner, and every temp- 
tation 1s the greater, becauſe they 
know, it would yield, their gain 
might be ſo often. Judges are ſo 
tew, it's plain they may the eaſier 
be Corrupted. Judges can't want 
Courage, they think themſelves 
lyable to no Action, &tc. in any 
caſe, do what they will, but are ab- 
ſolutely diſpunifthable, Co. 12. 24, 
25. Hutton, Whereas a Jury, on 
the other fide, it it err, in many 
caſes it's Iyable to an Attaint, 
the 


Engliſh Zurtes. & 
the greateſt Puniſhment they know ' 
on this ſide Death. A Jury con- 
ſiſts of many Perſons. Thoſe which 
be Jury-men in one Caſe, yet may 
bein few more. They be Men of 
other Profeſſions, uſed never 1n any 
Caſe to take Fees, &c. They. are 


* not prejudiced with fear of loſing 


their Offices, &c. | 
And to further manifeſt the dif- | 
ference of Tryal by Judges, and of 
this by Juries, Jury-men all are, 
and muſt be L7bheri & legates homi-- 
nes. Liberi free of, and from all 
manner of Bondage, Obligations, 
Afections, Relations, Paſſions, In- 
tereſts, and other Prejudices what- 
ſoever (as indeed it's 1ll Fiſhing in 
muddy or troubled Waters.) Les 
gales, ones Peers or Equals. Maz. 
Ch, c. 29. Weſf. 1.c. 6, Ora as 
years old, hot Out-lawed, never 
Attainted or Convicted of Treaſon, 
Felony, Falfe-Verdict, Perjury, any 
B 3 Con- 
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Confpiracy at Kings-Suit, nor cver- 
Adjudged to the Pillory, Tumbre], 
&c. whereby rendred Infamous ; 


nor any Alien (unleſs an Alien: be 
Tryed, &c.) But ſuch others as be 
moſt nigh, moſt ſufficient, and leaſt 
ſuſpicious, 28 E. 1.c. 9.F. N. B. 165, 


Dy. 59. 34 E. 3. c. 4. Regiſt. 177.. 
8E. j 30. They were Anciently all 


Knights, G/anvil. / 2. c.14,15.Bract, 


116, They are, and mult be yet- 


Perſons of Honour and Repute. 


Ir R; 3. Cc. 4. Brit. 39. Mir. 117, 


118, 11 #7. 7:41.Toung 116.11 {2.4, 
35. Stanf. 88, And Si Þ Eundite- 
ment ne y.ert: een fait de croyable 

ents & de bone fame, n'eſt nul tenas 
a cette reſpondrue. It an Indictment 


be found, but not by Credible Peo-. 
ple, and thoſe of good Repute, no 
body's bound to take notice of it, 


Mir. 200. They muſt be ſuch Per- 


ſons as are named and returned at- 


Ele&tion: of the Sheriff or Coroner. 
They 


3 


Engliſh Zurzes. 4 
They muſt be every one Sworn” 
every ſeveral Tryal, and that in and 
by a particular Oath. Tt any of the 
Grand Jury be as aforeſaid, any- 
wiſe amiſs, what they do is quathed 
and made void on bare motion to- 
the Court. It any of the Petty- 
Jury happen fo, the party by Chal-- 
tenzing of them, as appear to be. 
Sworn, either ſets aſide the Pannel, 
iz, all of them, or may any of 
them, by taking exception to the 
Poll, viz. to them ſeverally, as the 
Caſe falls out ; and peremptorily , 
without ſhewing any Caule, may- 
Challenge and ſet afide as many as 
wiil,under 36. in caſe of High Treas» - 


fon or Miſpriſion of High-Treaſon; . 


or under 21. incaſe of any Felony. 
And iſhewing any ſuch Cauſe as a- 
foreſaid, as many as will, in any 
Caſe whatſoever, Co. L. 156. Now 
they are ſuch Elect and choice Men, 
becauſe. of the great Truſt repoſed 

B 4 in 
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in them : And muſt be Equals, that 
the Defendant may the better ſpeak 
to, and expoſtulate with, or refle& 
upon them, ifdo amiſs And that 
they may not be over-awed, Gcc: 
by's being greater than them; 
(whereas Magna ſtupent , ſuperiora 
perſtringunt. Greater things con- 
found and aſtoniſh us, and. things 
above us dazel our Eyes.) Nor be 
careleſs or perfunCtory for his being 
much leſs than them, ( /vferiora ut 
exignua & minima contemaimus. We 


are apt to ſlight things beneath us, 


as ſmall and contemprible, or ificon- 
ſiderable.) And muſt be of the 
Neighbourhood, that coming from 


nigh wherethc Queſtton ariſes, the 


Detendant, 1n all probability, may 
have the better knowledg of them 
to except againlt, or to approve of 
them ; and ſuch may alſo the more 


likely know ſomewhat themſelves | 


ot the Party, of the Matter, ofthe 
Credit 


ds Ac —Y AQ. 


Engliſh Juries. 9" 
Credit of the Witneſſes, and all Cir-: 
cumitances. Lex intendit VIcinus Vim: 
cini fatta ſciat. Co. L. 78.Thus if the 
place happen diſputable, whence the 
Jury ſhall come; they ſhall come from 
whence the matter is like beſt to be. 
known. 21 £:. 4. $8. Beſides, in 
this way of or by Jury, where Lite 
or Member 1s concerned, or in any 
danger, and 1n all other Criminal: 
Caules is required two Tryals of the: 
Party before he can be ſaic Guilty,. 
or any Judgment can be given a-- 
Gainft him : And the Party mult al- 
lo be found to be Guilty on both. 
tacſe Tryals, eiſe all is nothing. 
The Grand Jury mutt firſt Examine: 
the matter, and the Petty-Jury aſter: 
Examine all again to prevent and. 
ſecure againit all LOFDI1ZES ot the. 
Parry, aid Miitakes or Errors in the. 
Jury. Ir ſeems as it very Anziently 


} : ; Gagne - F; 44% OFT IH RES £5 
CIC TINO ON AJAY WA5 QUGHNIEC,. 
; , i3 1 ? » | 4 FF} % # E ns % Pw E” « 4. 
but it was. ail the Perſons Preichit, 


B 5 come - 


10. A*Guide. to- 
come as would come, Britt.N.Bacon, 
©c. Like as of Old it was here of 
thoſe we now call the. Houſe of 
Commons : Concil. Brit. 350. 1n- 
galph, &c.And in the 'Tryals at Rome, 
where Yox Populi was the Verdict, 
(except in Caſe of a Senator, which 
indeed was-Tryed by his Peers,other 
Senators.) Hence probably it was 
that all Courts were at firſt to be 
open, and ſo acceſſible. Likewiſe 
Deat. 19. and fome other Texts of 
the Old Teſtament, ſeems as if the 
Tryal amongſt the Fews were ſo. 
But in Analogy of late it's reduced 
to the number of twelve, like as 
the Prophets were twelve, to fore- 
rell the Truth ; the Apoſtles twelve, 
to Preach the Truth ; the Diſcove- 
rers twelve, ſent into Canaan to 
feck and report the Truth ; and the 
Stones twelve, that the Heavenly 
FHieruſalem 1s Built on: And as the 
Judges were twelve anciently to 
Try and Determine matters of Law, . 

| and 


Engliſh Furies. 17 
and always when there 1s any was- - 
ging Law, there muſt be twelve to 
Swear in it; andalſo as for matters 
of State, there were formerly 12 
Councellors of State. And any 
thing now which any Jury can be _ 
faid to do, mult have the joynt cons - 
ſent of twelve, Weſt. 2. c. 13. Elſe - 
it's in conſtruction ot Law, not the - 
doing of the Jury, but of Private }. 
Perſons, and void. Mir. 42. 200. 
41. Aſſ. 11. 6 £4, 4: 2%. 21 5.36 
29 FE. 3.43. Finch. 58. The Grand 
Jury conſiſts of more Perſons coms- -- 
monly than twelve, but as aforeſaid - 
twelve agreeing, it's enough, and . 
ſo many of them muit. So that by 
the Law ofJuries 24 Men in all, firſt 
and Jait, find one Guilty, &c. be. - 
fore the Judgment can be given, or . 
one can be puniihed for- the Fault : 
one's accuſed of, And beſides every 
Man of the later Jury, even all the 
whole twelve mult all and every of 

them : 
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them agree, and be of that one and 
only Mind ; (much to ſuſpect, un- 
leſs one be certainly and plainly 
Guilty. It's more for all twelve, 
than for twenty nine out of thirty, 
to agree.) Any of the Grand 
Jury giving 1n a Prefentment or In- 
dictment without eleven. more of 
the ſame Mind, and agreeing with 
him, ought. to be. Impriſoned, 40 
Aſſ. 10. which alſo for any one of 
the Petty-Jury to do, none will de- 
ny but to be worſe. A Judge was 
Hanged for giving Judgment on 
the Verdict of eleven. Jury-men, 
Mir. 296. But on the other fide, 
the Judges are not fo many at a 
Tryal ſcarce ever, the major part of 
them £zi-cing, it's enough; their 
Tryal v ouk! we but one, or once 
only ; i ey are never Sworn at the 
Trya:, or ever at all,but only once, 
and thic exceeding generally ; they 
cannot any of them Þbe exceptctl 


* & , PP | 
agaol alt, 
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againſt, or Challenged: ( though 
Anciently might. Lamb. Mir. Bratt, 
Fleta) be they never ſo great ſtran- 
gers, profeſſed Enemies, and. other- 
wiſe 1ll qualified ; And though the 
King be party, yet chooſes them 
himſelf againit one. 

Beſides, if Judges had Power of- 
both determining the matter of Fact, 
and alſo the matter of Law, as muſt, 
if were no Jurics, their Latitude of 
Erring, &c. muſt then be the great- 
ter, and their doing wrong or mif= 
chief might be the more, in as. 
much as might wrong one then in 
both the Fact and Law ; and their 
Encouragement ſo to do, would be. 
Improved, ſince then it muſt be 
harder to detect. them, as whether 
erred in the Fact, or in the Law, or. 
partly in both; like as it's eaſter 
ſecking a Buſh than a Wood. And 
as it's laid, Occalio facit furem. Op- 
portunity makes many a Whore. 
| But. 
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But were Judges preſumed Saints, 
and never ſo upright, &c. yet who 
can imagine but-at a Tryal, when 
Witneſles are all Examined,and Evi- 
dence all given, the Jury being fo 
many Perſons, and probably know- 
ing ſomething of the matter before, 
they may all aſliiting one another 
better obſerve, remember, and judge 
upon the whole matter, than any 
one or two, &c. others, though cal- 
led Judges ? Certainly one raay do 
more with help than without, So 
the Proverb 1s, Ne Fercnies quidem 
contra duos ; oculi plus oculo vident. 
Two to one 1s odds at Foot-Ball : 
And Non omnes fed paucti decipi aut 
decipere poſſunt. The tewer may the 
more eaſily deceive, or be deceived, 
Quaadoque bonus dormitat Flomerus, 
Nemo fine crimine vivit. Humanum 
eft errare.It's natural for Man to err. 
None's without tault, and the ſareſt 
foot may ſlip. 
Viſc, 


—_ 
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Viſfe. St.. Albans, Aph. A fays 


| Thar's the-beſt Law which leaves 


the leaſt to the Arbitrarineſs of a 
Judge ; .and Bra, 119. fays,Judges 
repreſent the Kings Perſon, they are 
his Officers, and Act in his ſtead, 
(and hence concludes) they ought 
not at all be concerned in Cauſes of 
Life or Member, &c. (where the 
King's Party) tor, fays he, the King 
is thus Judge as 1t were in his own. 
Cauſe, | | 

Thus appears what 15 the differ= 
ence of Judges and Juries,and ſomes . 
thing of the Reaſon why. the Pars . 


\ Ttament has all along been ſo Zea- 


lous for Tryals by Juries,- as no - 
tewer than 58 ſeveral times ſince 
the Norman Conqueſt, hath efta- - 
bliſhed and confirmed the Tryal by 
Juries ; no one Priviledge elſe nigh 
ſo often remembred in Parlia--. 
ment. 
Now, for the Power and Autho-. 
ruy 


what 1s the Law, 


26 A Guide to 
rity of Faries, and how the Wiſdom 
of the Law hath entruſted and en» 
abled them in this Tryal. 
Law ſays, in Tryals, whether any 
Complaint as made, or any matter 


as alledged be true or not,the Judges 


ought not, nor can ſay, nor have 


any thing at all to do therewith, but. 


the Jury only, Ad gaeſtionem fact 
non reſpondent Fudices. 


whole, or molt they can do, or at 


leaſt ought, 1s only after and upon. 


whatthe Jury, or the Parties them- 
{elves agree firlt to be true. 


Veridiitum, the declaring of what 
1s the Truth 1n the matter. 
the Judges do, is called Faudicium, 
Furis ditfam, tne teuing only 0: 
Tiras 1t. #2 that 
every finding of the Jury + their 


F420 ©=I - W , 9 MEFS: OPT ; 
Verdict, &c. mutt be pſi yo what 
; I © La CE ea a jt ont 
the Fact ani Party's intent 577. yas, 


# - a T7 x ws 7 = a v &. R : n __— © 
anu no: {2 D323 OMNY WHAT DISH) EVI» 
RL 
CENCE. 


The. 


All the. 


What. 
the Jury does, 1s cailed Yerdidum, 


What 


PR, 0O PAY kw 5 © toc jw ws mi 


CORY . 


Engliſh Zaries. T7 
dence is, that it was; for the Judges 
can't even ſo far meddle with, or 
take Conuſance of the matter of 
Fact, as but to ſay, then the Fact, 
Caſe, &c. is ſo and fo, it you agree 
your Evidence to be ſo and ſo, and 
accordingly give Judgment. Co. 9. 
Downham's c. Co. 10. Oxford c. 
Bealow 2 E. 6. Iſaac & Clerks c. 
Hob. 167. As 4. delivers B. Goods, 
and after demands them again of 
B. but he refuſes to deliver them 


again ; It A. ſues B. for finding 


tiele Goods, and converting them 
tohis own Uſe; the Jucges will tell 
the Jury, ſince B. refuſes to re-de- 
liver them, this is Evidence enough 
to find him Guilty of converting 
them. to his own Uſe, &cc. and is 11 
Law a Converfion. Bubitthe Jury 
eve their Verdict, &e. ſpecially as 
that A. delivered B. the Goods,and 


after redemanded them, but B. re- 


tiſed the delivering of them back 
( without 


1-3. AGuide to 
(without ſaying poſitively B.conver- 1 
ted them to his own Ulſe,or not fay- c 
ing generally, we find tor the Plain E 
tif which is tantamount the Judge, k 
can't ſay and Judge B. Guilty, S: [4 
but muſt diſcharge him. So where < 
in a Tryal, fraud is pretended by h 
one Party done, &'c. by the other, 8 
the Judges will tell the Jury, ſuch 1 
and ſuch parts of the Evidence prove E 
the fraud, or in conſtruction of Lay 6G 
are fraud. But if the Jury give thei 
Verdict ſpecially , that ſuch an'E 
ſuch things are true ( which tl: 
Judges faid prove the fraud ) aniT 
not ſaying poſitively there wa fi 
fraud, the Judges can't ſay or JudgJt 
fraud, nor take the leaſt notice 0) 
any thing as ſuch.. In the Caſe 8 
Roger Mortimer in Parliament; AP 
i E. 3. it was adjudged there, 2.8 HW 
3. 94.10, thatrhe matters he was act? 
cuſed of , though were notoriouR< 
and known to them all in Parliag, 
ment + 
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er- ment, and all People elfe, yet they 
zy- could not give Judgment upon this, 
in- or any time ought proceed on any 
ge knowledge of their own. One 
5; Condemned of Treſpaſs in the 
ers Common-Pleas, the Judges ſeeing 
by him in, Court, and knowing him 
1er, Rever ſo-well, yet it was adjudged, 
WP if he deny himſelt to be the ſame 
ove Perſon, they can't ſay he is, and ſo 
ay uſe him apprehended ; becauſe 
1er they can't Judge of any thing, nor 
ani take notice but only of what is up= 
th; an Record before them, 33 ZZ. 6.55. 
an; Thus if A. be Indicted of ſtealing 
hive ſhillings, the. Bt 
dgJury may give a I tory the This 
T Verdict b that he as 40 now, and before 


» 3 ilty of {teal- then, more ; yer the 
S 9 Gull 4 Law was then, one 


AAD8S the five fhil- muſt ſteal above the 
o xlings, but only to value of 15. to be 


_ Guilty of Felony, So 

5 acthe value of ten that "Merciful” juries 

OUuSRENCC 3 and the now value by the An- 

li cnt ſlulling, and ſave many, not Guilty of above. 
r lack: value of 49 5, preſent Money, 


1ent + ſudges 
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Judges here can't fay the five ſhil 
lings were more worth or leſs 
though never ſo apparent. King 
Henry the fourth asking Judge Gf. | 
coyn, What if he faw 4. kill B. and 
the Jury will find not that A. kille 
B. but that C. did ? He anſwered 
I can only Reprieve C. and the 
intercede with your Majeſty tor hi 
Pardon. P/, 83. The Intamoy 
Empſon and Dudley, proceeding to | 
Judge as Judges, of matters upon ] 
Information by Witneſles,&c.other ' 
wiſe than by Juries; this was-on: 7 
indeleble blot in their Eſcutcheon, 5 
though had an Act of Parliament” 1i { 
HT. 7.c. 3.to warrant them in fo d& 0 
ing. Ander.l.1.1:56, When a Prifone.y 
1s Arraigned, he ſays,he puts himſel C 
on God and his Country (neithe 
of which are the Judges) for hi. 
Tryal ; which Country 1s the Jury. d: 
S0 1t 15 manifeſt, Juries have the ſok.n 
Power and Conuſance of the mat zy 
te!s.. 


 — es Woo cw. Wo. 
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Uþ ters of Fact, as whether a thing be 
18, truc or not, &c. and the Judges 
ng have at moſt only to do with mat- 
4) ters of Law. 

1nd Jury-men have alſo the deter- 
let mination of Law , but with this 
&, difference from that of Fact, that 
Mn ;t's neceſlary they determine the 
I matter of Fact. But they may ei- 
W ther refuſe to meddle with any 
, t thing of Law, and leave 1t to the 
Po! Judges, or at their Election ma 
Wr'gake upon them knowledge of the 
olt Law, and determine both Fact and 
00, Law themſelves. Lit. Y. 368. and 
lifois every daies Experience, where- 
GO of ſee more anon, ipeaking of ge- 
M.neral Verdicts, and ſpecial Verdicts. 
ill Only if a Jury give a Verdict, {et- 
tht ting forth ſpecially or particularly 
hi. how the matter was, and then 
ury. draw an ill Concluſion as to the 
ſok qmatter of Law thereupon,the Judges 
nat ayill Judge againſt, and ſo make the 


te!s-; Judg- 


22 AGuideto 
Judgment of the Jury in the matter, 
of Law void. ZZ0b.53. As ſuppoſe 
A. be Indicted of Murdering B 
the 107h. of Feb. &'c. And the Jur, 
give their Verdict, that A. gave tly * 
Wound at C. the 5th. of Feb. ant. 
that B. died at D. the 107h. of Ft 
And conclude that 4. Murdered } 
at C. oron the 574. of Feb. Noi 
the Law ſaying the Murder was q © 
and at the place and time when an * 
where the Party died, the Judge ** 
will Judge againſt the Judgment * 
the Jury. Co. 4.42. So Anno 165, ©* 
in B. R. between the Protector an * 
Somner , the Court ſaid, the Jun-.. 
had concluded contrary to their pr ; 
miſles, finding he killed two Me :\ 
on the Road, but calling it Ma £ 
ſlaughter, ſe defendendo + And | Þ 
the Judges Ordered him to be Ir, - 
ed agiin. t 
Thus we ſee, Judges are uneſſs" 
tial and needleſs 1n a Tryal by Jur pF 


furthe* 


e 


” 
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ret. Tarther than to aſſiſt it by anſwer- 
ox ing and informing what the Law is 
3 Where difficulties ariſe, or at leaſt 
wn the Primitive conſtitution might be 
|} -thus. Like as alfo yet they be in 
\n; the Houſe of Lords, or when an 
7, | Tryal is by the Lords but Aſſiſtants 
| z only, when conſulted ; and no Par- 
Tn Files of or at the Tryal, Sc. Or as 
. q 1t1s, and always has been 1n Courts 
an Barons, Hundred Con'ts , Courts 
tot -of Ancient Demeſns and County 
it Courts. 0 £. 4, 3. Crompt.232,23 3. 
” -andwhere the Sheri!' :5 made Judge, 
. jr though by the Kings Writ, Sc, Ce.6. 
Tur. 71» 12. The very iorm of ſpecial 
pr VerdiQs to this day, looks as if it 
Me were ſo. As in Murder, the Jury 
Mia fiod and give their Verdict . firſt ) 
4 | how, and in what manner particu- 
Tr Jarly the Fact was commitred, and 

' then ſay, But whether upon the 
=; Whole matter atoreſaid, the killin 
Tun #forefaid of 7. S, be Murder ( in 
irthe* C_- 
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conſtruction of Law ) the Jury is: 
ignorant, and therefore ask the Ad- * 
vice of the Court ; and ( further | 
ſaying) it upon the whole matter 
aforeſaid it ſeem to the Judges and 
Court, that-it is Murder, then zh: 
Fary on their Oath, /ay, the ſaid F, 
N. is Guilty 1n manner andtorm as 
by the Indictment againſt him is 
ſuppoſed. And iftupon the whole 
matter, Gcc. it ſeem, &c. that it is 
not Murder, then, &c. F. N. 1s not 
Guilty in manner, &c. Co. 9. 64. Sv 
all the Judges do, 1s but Advice, 
though in matter of Law ; and it) 
the Jury only that Judges one Gui! 
ty or not Guilty of Murder, &c.and 
whether it be Murder, or what one 
is Guilty of, by the Advice and AF 
ſi{tance only of the Judges, withou 
their being any wiſe any Partics 
or in giving ſuch Judgment. And 
the Reaſon, and only Reaſon why, 
it ever ſeems otherwiſe, may rik 1 
hence, 


Fn" Iecks, Lowwat Cs a « 
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is hence, that the Judges of Weſ?- 
© minſler-Hall keep = ſaid infer1- 


our Courts to their due Bounds, 
Methods, and Order. And the 
Lords keep the Judges to theirs, 


when amonglt them z but there's 


no body does in Weſtmzinſter-Hall. 


The like | is hinted by the Szat. of 


Marlb. c. 26. which fays, Mur- 


drum, &Cc. non adjudicetur corant 


: Fuſticiariis. Murder, e*c. ſhall not 


be adjudged in the preſence of the 
Judges : Shewing the Judgment 
always to bein the preſence of, and 
not by the Judges. The Ancient 
Books call Jury-men Judges, as 
Mir. 209. And it's not for no- 


- thing, the Law 1sfo tender of them. 
He that ſtrikes one of them, it's 


perpetual Imprifonment , and for- 
feiture of the offending Hand. Jadg. 
174. | 

It, perhaps, may be pardonable 


1n Councellors, becauſe for thei * 


\Þ Fees, 


. . -- 
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Fees, and not pretending Autho- % 
rity - But why Judges, thoughapt 7 
to Indulge, Improve, and Extend | 
their own Power and Juriſdiction, ; 
ihould offer to brow-beat, threaten, 
order, impoſe upon, or wheadle, 
fatter, tempt, inſinuate with, or 
any wiſe lead, perſwade, direct, 
incline or diſpoſe Juries how to find 
their Verdict, unleſs only directing 
them ſo far as Juries require of 


them ? it's hard to ſay, People 


daily Rob, and fo have done on 


 Salisbury- Plain, but it's ne'r the 


more Lawfall. Thus are Judges 
Trumpets, and Jurtes the Echo, 
let who will blow. Thus are Ju-: 


Ties but an empty name - Thus 1s 


turned topſy-turvy all the whole 


thing of Juries. Thus might the 


Judges draw, and ingrols to them- 
ſelves the whole Power in the 
Tryal, and be in effe&t Judges and. 
Juries too. Thus is the Tryal by . 


Juris |; 


Engliſh Juries. 27 


aries a colour, a ſham, and really 
no Tryal at all by Jury. Were this 
allowable by Law,we ſhould never 
have had any 3 the having them 
would thus be only an unneceſſary 
trouble, &-c, whereas Lex nunguame 
per plura quod poſit per pauciora. 
The Law never ſets upor requires 
any thing ſo vain or fruitleſs. 


But ſome will ſay, the Jury can 
do nothing but on the Evidence 
eiven in Court, which the Judges 
hear as well as the Jury, and fo 
may ſee the Truth, and know how 
the Verdi ought to be as well as 
the Jury, and con{cquently they 
may Inſtruct, Afliſt, ec. the Jury. 
It's true, they may be helpful, they 
may afhiſt, but however, it's no 
matter for their being as aforeſaid, 
too Officious. And beſides, as 
aforcſaid, that the Jury is Netgh- 
bours of the Fact, of the Party, 

C 2 of 
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of the Witneſſes, &c.but the Judges ©: 
ſtrangers z and the Jury be more - 
Perſons, and the Judges fewer, @&*c. 
The Jury alſo 1s not bound up to » 
the Evidence only given in Court, 
or that the Judges hear, but may 
g0 upon their own private know- 
ledge Suppoſe A. ſres B. on a 


' Bond for ten pounds,and *B. pleads 


payment ; but at Iryal proves no- 
thing - The Judges themſclves fay 
to the Jury, you mult find for 
unleſs know the Money paid your 
ſelves - Which ſhews the Jury may 
find for 'B. if they know the Mo- 
ney paid, though the Judges knew 
nothing of it, 4 H.7. 29. So Hob. 
So if one be Arraigned, and no 
Witneſs produced againſt him, the 
Court ſays the like 3 as was ſeen 
this Mchaelmas Term, 81. in BR, 
"Bradley's Caſe, and by daily pra- 
&ice. They uſe their own know- - 
ledge belides, and often againſt the 
Evidence 
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Evidence in Court, Cr. El. 616. 
Groves and Jhorts Caſe. So 1n 
Pl/owd. 410, 411. So a great Caſe 
adjudged in * B. ey. Hill. 21 C. 1. 
And another there, 22 C. 1. And 
ſo ſays Stznf. If a Jury know any 
thing of x ales". its as much 
as by Evidence, 130. So Plowderr 
ſays, a Petty Jury 1s ſometimes 
bound to givetheir Verdict, though 
have no Evidence, f. 12. Hence 
in all Caſes at Common Law, one 
Witneſs is accepted of as ſufficient ; 
and doubtleſs any Verdict is good. 

thongh inſuch Caſcs, without 'any 
Evidence given 12 Court, becauſe 
the Jury is preſumed to know 
ſomewhat of themſelves. Where- 
as 11 all other Countries 1n the 
World, where Jurics be not uſed, 
and here when the Tryal 1s with- 
out a Jury, there muſt be at leaſt 
two, as hereafter ſhall beſaid more 
at large. Thus 1n any Attaint 
& 9 brought 
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brought againſt a Jury, more Evi- 
dence may be given on that fide 
the Jury paſſed of or for, or in be. 
halt of the Jury, than was given 
before, Dy. 53.? which could not 
be, if thcir own knowledge were 
not Evidence as well as that gtven 
in Court. Styles ſays, 23 C. I. in 
B. R. it was adjudged, that the 
Grand Jury are not bound to find 
an Indictment , though have Evi- 
dence, ſ{ince they may know ſome- 
thing of themſelves to over-ba- 
Jance it, So 1s Plowden, A Jury 
may ſomctimes go againſt their 
Evidence given in Court, 5.” And 
One may read, Jurics were Anct- 
ently puniſhed for going though 
according to the Witneſles, if hap- 
pened falſe ones, e/ir. 48, The 
Evidence toa Grand Jury 1s ſeldom 
beard by the Judges, which yet 
could not be, 1f none were Evi- 
dence but what given in Court. 
Like- 
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Likewiſe a Jury knowing of a Re- 
cord, Statute, &c. may give their 
Verdict , &c. according to 7t , 
though never given 1n Evidence. 
Moor ſays, a Jury-man delivered 
h's COLO a ccrtain Paper 
concerning the Queſtion out of 
Court , *yet the Verdict was ad- 
judged good, Caſe 656. Beſides, 
if it happen they have no other 
Evidence but what the Judges know 
as well as they, yet they ought by, 
and according to the true purport 


and meaning of their Oaths, to 
proceed on it in their own fente, 


and as they apprehend or under- 
itand 1t themſelves, and no other- 
wiſe, though the Judges differ with 
them 4 elſe how can they diſcharge 
their Conſcience ? And itoften falls 
out , they may_ differ. No two 
Lawyers, nay, Judges reading or 
hearing the very ſame Caſe , but 


preſently make different Inferences, 
C 4 De- 


4 
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Deductions, Collections, Conelu- - 
fions, and Arguments, yea, the _ 
{ame Perſon at different times 3 like - 
as the Philoſophers hold our Senſes " 
and Sentiments as different as Phy- 
fognomies. And why ſhould /. 
impoſe his Opinion on 'B rather 
than *B. on Ae So of Judges and 
furies. Onecant fee by another's 
Eyes. And this 1s certain, every 
thing any Jury does, asa Jury, 1s on 
Oath, and they ſwear to be true by 
virtue of the Oath at firſt adminj- 
fired them 5 therefore if any of 
them happen to joyn 1n a Ver- 
dict, &c. with the reſt againſt -þzs 
Opinion, or not throughly fatisfied 
11 their owz private judgment, ſuch 
2 Verdict, &c. though never fo 
true and good in it ſ{clf, yet makes 
the Party or Parties, as aforeſaid, 
not ſatisfied, certainly forſworn, at 
leaſt i» foro Conſcientie, as to their 
Conſcience. For Perjiry is not 
only 


'S 
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only a lye confirmed by Oath, but. 


© likewiſe either when any one be- 


ing deceived, and believing that 
to be true which 1s not, raſhly, or 


- unadviſedly ſwears it to be true, 


Or either whenany one thinking a 
thing not true, ſwears 1t 1s true, 
though indecd itbe true, Þ let. 334. 
Bra&. 288, 289, 292, andall the 
Caſuiſts, So 1s ſeen in Palwers 
Reports. One was Indicted and 
Puniſned for ſwearing a thing {9 
and fo, becauſe he did not know it 
to be trueas he ſwore, though the 
thing was really and truly as he 
iwore. $0 that upon the whole, 
one may {ce a judge ought not to 
medclc at all with the Jury : If he 
citter not with them, it's needlcts 
and troublefome ; it he differ, they 


arc not to mind him ; take it which 
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But perhaps it will be urged, 
that this muſt be underſtood only. 
as to trying matter of Fact, and: 
that however, as to matter of Lay, 
the Jury ought always tobe adviſed 
and governed by the Judges,though 
not as to matter of Fact. No, no 
further than a mannerly deference 
that is payable to the Judges, a: - 
more Learned in the Laws. Forit 
the Judges fay, or any Wuneh 
{wear the Law to be fo and ſo, no 
Jury is by Law bound, or any wit: 
obliged beyond their own Reaſon, 
&c. at leait to beleive them 1n 1t, 
9 12.-6.. 38. Finch $8, If an At 
taint be brought agamit a Jury, its 
no Excule, that the Verdict 1s ac- 
cording to the Judges Directions 


4 "#8 'S] 
Crs. Cl. 309. 0. 


Now, ſays a timorous 1gnorant 
juror, Oh ! but whether the Law 


be ths or not, the Judges will 


Puniih 


Puniſh the Jury if comply not 
with them. This ſure would be 
pretty | A Jury, perhaps, forſworn, 


and lyable toan Attaint, 1f docom- 


ply, and yet puniſhable it do not © 
No, no, the Law (which 1s no- 
thing but improved and refined 
Reaſon) was never ſo unreaſona- 
bleto ſiiffer this. A. levyed a Eine 
of Lands to ?, and B. paid A. the 
purchaſc-money. But after A. ſaid, 
he was then at levying the bine 
under Age of One and Iwenty 
years old, and therefore the Fine 
was void, The Law fayshere, the 
Jadges ſhall determine by looking 

n the. Party, whether he were of 
full Age or not, and the Jury ſhall 
not ( the true Reaſon being, that 
it the Party ſeem of fall Age, thongh 
he be not, ke {hall not avoid the: 
Fine, to prevent cheating, &Cc. 
Whereas if the Jury were to try it, 
they mult not go according to- the 
{cem-- 
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ſeeming but real true Age, andſo if *, 
he want but a day of One and 
Twenty years, he muſt thus be 
adjudged under Age as much as if 
he wanted Twenty years, and 'B., 
ſhould be cheated.) This Fine 
wazafter reverſed by Kings Bench, 
necauſe 4. did appear, and was al- . 
io proved by Four Witnefles to be 
under Age. But the Validity of the 
Fine coming after to be diſputed in 
Common-Pleas on a Tryal by Jury, 
though the Court here told the Ju- 
ry , that notwithſtanding ſome 
Witneſles prove to you 4. was of 
tull Age at levying the Fine, yet 
you ought not to heed them,for the 
Judges have theſole and only power 
of determining whether of full Age 
or not, andthe Judges of the Kings 
Bench have already determined it 5 
neverthclels the Jury being ſome- 
what extraordinary, and notſo very 
leadable Men, gave. their Verdict 
CON=: 
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contrary to. the Direction of the 
Court, and as if 4. were then of 
full Age. And an Attaint being 
after brought againſt the Fary, the 
Jury was acquitted and commend- 
ed, Dy. 201. & Zort. And the 
Jury 18 the more juſtifiable in it, 
fince the Judges firſt altered the 
Law, in trying by Witneſſes, and 
not only by Inſpection, as Fxrzes 
alſo do, which mn Tryals by Wit- 
neſlſes are, as aforeſaid, the more 
competent, &c. Ot this Nature 
is a memorable Caſe of ' Byſhel, re- 
ported by Lord Chief Juſtice 
Vaughan, where Meade and Penne, 
two Quakers, were Indicted at the 
Od * Baily for their Meetings 3 and 
the Jury, whereof "Buſhel was the 
Fore-man, would not -find them. 
Giilty : The Court, mighty an- 
gry, Finedand committed the Fury, 
alledging for cauſe, That they 
(the Jurors) againſt the Law of 

the. 
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the Realm, againſt full ana mani- | 
feſt Evidence, and againſt the Di- | 
rection of the Court, in matter of / 
Law, to them in Court openly 


given Wine" declared, had acquitted 


the faid eHeade and Pere. But 
upon long and ferious Debate, it 
was after adjudged, the Commit- 
ment, Fming, &9c. was unlawfall, 
and accordingly the Fury were dif: 
charged, &*c. Another time allo 

a Jury- man difjenting with all the 
relt, and thatnolets than two days; 
the Judges asked him, what he 
would do? Says he, rather [tarve, ' 
and dye in Priſon than conlent ; 
the Court Fined and Committed 
him : But on better Conſideration, 
diſcharged him without more ado: 
Allthe Court can do, bcing only to | 
(carry them 1n Carts, if in the Cir- | 
cuit, along with them, and) keep | 
them without Meat , Drink, 8c: 
til-will agree, 41 Af, L1. fays Mir. 
Jurors 
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Jurors ought not to be threatned, 
but tobefree, differing in Opinion, 
of © &c, 273: And it was reſolved m 
ly Parliament, AmroDom. 1677. I hat 
=d the Preſidents and Practiſes of Ft- 
ut ning, &c. Juries in or for giving 
It their Verdicts, are Illegal. Ana 
It- Keeling, Cheif Juſtice of * B.7y. was 


I, called to Quettion in Parliament 
i(- for ſuch PraGiſce. 

10 :; 

os Coke upon Lit, f. 359. fays, It 
'S5 any Labour a Far}, Faſtruct them, 
Ne or put them in fear,or the like, it's 
6, Pumihable as Maintenance or Em- 
T braccry, either at Kings Sutt,. or at 
ed: Parties; and perhaps, it would PUZ- 
IN, zle one to ſhew why a fadge 1s not 
lo; within this Law; for how can he 
to | be ſaid to do this as a Judge, when 
Te to do ſo is no part of his Office? 
ep: And why ſhouldany uſage alter the 
7C; Caſe here any more than 1n other 


ir, Caſes of breaking the Laws; It's 
ak 
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much too any Judge ſhould offer - 
fach a thing, conſidering he that | 
' Judges without a Fury, certainly | 
Judges without Authority : And he. * 
that Judges with a Jury, but go- 
vernedor ted by him, Judges only 
by colour of a Fry, and by colour 
of Authority : and thus makes 
himſelf forſworn in and by the 
Oath taken at his being Created 
Judge, makes the Fury all forſworn, 
violates the greateſt Priviſedge of 
the Subje&, infringes the moſt of- 
ten confirmed Law of the King- 
dom, and alſo does particularly the | 
Party offended the greateſt wrong 
imaginable, 1n as much as by colour | 
of Law, and makes all the Fury ac- 
cefJaries to the whole, * 


Hence it's improbable any Judge . 
ſhould offer the contrary. But | 
however, a Jary many Indictment, | 
Preſentment, or Information,ought, | 
and 


Engliſh Juries. 41 
and may give their Verdi, &c. 


+ according to their own Conſcience, 
{ without any fear of Puniſhment one 


way or other. 


And in any other Caſe, as where 
the King 13 no Party, but an At- 
taint happens to lye; they may be 


| Puniſhed no other way. Alſo no 


Puniſhment whatever lyes for or 
againſt a Jvry which conſiſts - of 
above Twelve Men, 14 H. 7. 13. 
Nor does Attaint ever lye where 
the Witnefldes are not on Oath, or 
for going againſt what any ſuch 


- Witneſs ſays; nor in any Appeal 


of Maim, Murder, or Felony, 
&, N.B. 107. Norm other Appeals, 


z <1 Kegiſt. 122. Attaint 59, 62. & 
* 22 Af. 92. fay. Nor does ever 


_ | 
It | 


d | 


any Action lye againſt any Fury 
for going againſt their Evidence ; 
And where an Attaint 1s brought, 

It 
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it muſt be Tryed by a Jury of. 


Twenty four Men. 
The only Caſes the Judges have 


any Power over Jurzes 1n, are, 


where intheir behaviours they be: 
come guilty of any ſuch thing a 
the Judges may juſtly call an un 
lawfulcontempt, 4 E. 4. 27. 36 H4, 
'27. Or be guilty of Embracery, 
34 E.3. c.8. as re 


s £3. 60, 
cciving Bribes, Promiſes, &c. be 


| fore or at the Trya), &c. Ori 
Caſe of Concealment, The Fuſtices 
the Peace of every Shire, @c. maj: 
take by their diſcretion an Engqueſi, 


@Xc. to enquire of the Concealments 
other Enqueſts taken afore them,ani 


afore others, of ſuch Matters and Of: 


fences as are to be inquired and pre 
ſented afore Fuſtices of * Peace, where 
of complaint ſhall be made by Bil 
or | Bills, &*c. And if any ſuch Con! 
cealment be found of any Enqueſt,} 


Ec. had or made within one year, 


"Sn ls | 
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&c. The Fuſtices may Amerce or 
Fine them at Diſcretion. 

2 H. 3. c. 1. viz. as much as1s 
reaſonable for ſach Offence ; as 1s 
ſaidin a like Caſe by Lord Coke, Io. 
140. and in Daltor, p.541,23. It 
any refuſe to be on a Fxry, not of- 


+ fering ſufficient Excuſe, he 1s Fina- 
# ble, p H.6. 12. So if any of et- 
' ther Jury give a Verdict, &c. as 


aforeſaid, twelve not agreed. So 
the Grand Jury may not diſcover 
Evidence given them, {zſ?. 3. 107. 
Mich. 15 Fac. in *B. R. Smith and 
Hills Cafe, 27 Aff. 63. Lamb. 402. 
Chron. 207, 272. Finch 29. SO 
the- Petty-Jury, if without Licenſe 
of Court, depart any whitherupon 
any occaſion whatſoever , after 
tworn, before Verdict given : Or 
that while, buteſpecially after Evt- 
dence given, cat or drink : Orout 
of Court receive any Evidence 

from 
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from either fide, may expect Finely 


and [mpriſonment. 


Thus much for what a Fury ma*- 


do : Now ſomething more how 
and what it onght to do. The 
Oath it ſelf, but "that it's fo gene: ,/ 
ral, would &lfe be Inſtruction a 
well as Obligation ſufficient. - The: 


Oath of a Grand Fury-man is, I 


will diligently enquire, and true Pre 
Sentment make of all ſuch things ani 


matters as ſhall be given me in 


Charge, or ſhall come to my know 


ledge concerning this preſent Ser- 
vice, The Kings Council, my own 


and my fellows, | well and truly will © 


keep ſecret, I will Preſent nothing 
for Malice, Lucre, or evil Will: 
Nor will T leave any thing mwmpre-* 
fented for Love, Favour, Afﬀetion,j 
Reward, or any hopes thereof. *©Butl 
in ail things that ſhall concern this 


preſent Service, 41 will preſent the | 


Truth, 
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Truth, the whole Truth, and nothing 
®elſe but the Truth. So help me, 
# God. The Oath of the 'Petty Fury 
#s 1s, I will well and truly Try, and 
© true deliverance make between our 
Sovereign Lord the King, and the 
: Priſoner at the * Bar, according 10 
: #2y Evidence. So help me, God. 
he. That of the Grand-Fury was part 
j of it Anciently, Qnod nemiaem ac- 
cuſare velint innocentem, To Accuſe 
| - no Perſon innocent, Ll, Ethelred. 
. And pour rien neleovray que je ve- 
rite ve diray, Nothing ſhall hin- 
der me from ſpeaking the Truth, 
Brit. 12.135. Crompt. 304. 


fl 


R The Scripture teaches one his 
'%\ Duty upon an Oath. It fays, One 
' + muſt ſwear in Truth, in Juſtice,and 
, © in Judgment, Jer. Cc. 4. Dent.c.16. 
| Exod.c. 20. Dan. c. 5. Levit. c. 14. 


"% Zech. c. 13. As c. 5. and the 


A 


;, » Proverbs in ſeveral places. In Truth, 
, | with 
qo 7 
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with one's Eyes, neither in a Te- 7 
leſcope nor Microſcope 3 not pro- j f 
ceeding by appearance or ſeeming. þ 
neſs of things, not by adding ory 
diminiſhing, not by aggravating or' 
palliating, not by Equivocationor 
Reſervation, not by Repreſenting 
or Accepting the matter otherwike 
than really and truly 1t 1s, not pre- 
ſenting, &c.things,ec. doubtful, or 
not certainly true,as true; nor omit: 
ting any thing certainly true,but al- 
ways as the nakedT ruth 1s,fo and { 
In Tudgmenrt,not at a venture,as by 
calting Dice, &*c. not as matter 0f 
Form, not raſhly, perfunctorily, or 
negligently paſling or running over 
things, not by impheite Faith, or 
in complemental Obedience, &#. 
not upontruſt or belict;further than . 
with, and upon good and great de-| 
liberation, confiderateneſs, Reaſo-h 
ning, and Satisfaction according to 
one's own Conſcience, and becauſe; 
one's matureand ſettled judgmentis}Þ 
ſ0' 
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l 6 and fo. 1» JuStice, proceeding 
> | | Girly, impartially, with Integrity, 
. and according to the Merits of the 
* Cauſe, without charging one with 
1 Murder that's Guilty, but of Man- 
Nr ſlaughter 3 and without Malice , 
op Fear, Hope, Pity, Favour, Aﬀedti- 
k.. on, Paſſion, Corruption, orother 
e- Prejudice, Byas, Conſideration, or 
Nr private or {inifter End or Deſign. 
t But all throughout purely, becauſe 
|. * Juſtice 1s ſo and ſo morethan other- 
ſh wiſe. And contonant to Scripture, 
y as well as generally in all other 
of things, ſo alſo in this are even Mo- 
y rals and Politicks. The Wiſe Men 
& (lo called) of Greece, were called 
5x fo from their living Prudently , 
c, Jaſtly, and Honeſtly ; ſach alfo are 
in. they Ariffotle calls i, 1 eMetaph. 
e-/ GC, The Stoicks ſay, He's the 
o-þ Wiſe Man that ſticks to Truth, Ne- 
to: que quidquar fingit, and abhors and 
bamiſhes every _ elſe, not ſo 
much 
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much as admitting of any Stories, ; 
Fictions, &c. whatſoever. Machia. | | 
vel ſays, Jadex cujuſquan yay ; 
ec potentie cedet, neque miſericordia } 5 
nec invidia nec odio comovebitur ſed. J 
were ſemper &» Tncorrupte ex legibus ©; 
judicabit, Judges muſt not be mo- | 
ved for the Power of any one, nor'  \ 
for any ones ſake, one way |. } 
other, nor with Pity or.ill will, but! F 
always go according to Law, truly 5 
and without byas. Juſtiiar (peak | 1 
ing of Judges, ſays, Forum eſt ma" } 
2 puras Deo, Imperatori &+ legi t 
preſtare, They muſt be inoffenſive' 
to God, the King, and the Law, 
N 01 illum populi faſces, non purpura t 
regu fleFunt, No Acclamations of |. | 
the People, no Honours of the King, '. y 
neither of theſe move them. Co#- © h 
tra rempublicam, nec contra jus ju- | a 
randum amici cauſa, vir bons non | C 
faciet. Againſt the common good | a 
or an Oath, no Man will ſtir an þC 
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Ss, inch, if honeſt, though it be for a 
- | Friendsſake. Fadexporit perſonant 
4 j amicicum Tudicis induit.Judge Hales 
” jsa Friend, as Hales, but none as a 
d Judge. Sromnia facienda ſint que 
MW  amict velint non amicitie tales ſed 
0 conjurationes putande ſunt. Cicero. 
Yr What a Judge doesat the requeſt of 
Yr! his Friend, 1s really and truly no 
t' Friendſhip, but is making himſelf 
y'. and Friend guilty bothof a Crime. 
y The Areopagites (were Judges that) 
-" heard Cauſes only in the dark, that 
7 they might take notice what was 
e ſaid, and not who ſpoke. And 
. * what is ſaid of Judges by theſe Au- 
4  thors, muſt by us in like manner 
f . be applyed to Furies. The Book 
, . Whereon Swearing one lays one's 
= hand, is God's Everlaſting Truth, 
- | and moſt Holy Word ; 1o that if 
F one forſwear one's {clf, one ' virtu- 
Z ally in fo doing utterly forfakes 
1 þ God, and his Mercy and Truth, 
1 D Says 
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Says a Learned Man, part of the 

Oath is, So help me God, wiz, | 
pray God he will never help me, if 
I ſhall not fincerely and faithfully ' 
keep this my Oath. Cajetanw ſays, 
2 uv. 98. Perjury 1s of its Na. 
ture a. contempt of God. And as 
the Proverb ſays, eMalum eſt Iudere 
cum San&is. It's however 1ll jeſting 
with edge'd Tools. 


. By the Oath of the Grand Fury, 
one's bound to obſerve as well the 
Charge which ſhall be given by the 
Court, as the form of the Oath it 
ſelf. But this it's plain muſt be un- 
derſtood fo far as the Charge -is ac- 
cording to Law, and not contrary 
or repugnant to the Oath it {elf, and 
no further or otherwiſe. 


Anciently the Charge was given” 
in Writing to the Jzrors, Brit. g. 
Brad, I. 3. c. 1. Dalton, p. That 

the 
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the Jury might eaſter remember it, 


their Minds be refreſhed, and per- 
haps, themſelves Edifted, &c. 


What the Grand Fury does, is by 
way either of Prefentment or In- 
diftment.” By *Preſenment, when 
they know of a Crime or Fault 
themſelves,” and give a ſhort Note 
of the Parties Name, place of A- 
bode; and Fault, without Form , 
referring it tothe Court to-put'in- 
to Form. 'By Inaid ment, when the 
Party and Fault are ready brought 
them in Parchment, drawn up in 
Form. And:1ndeed the moſt true 
difference 1s only, that the one is 
in Form, and the other not. 


Tn an Indictment, firſt they muft 
conſider and underſtand it well and 
throaghly : And ut they can't un- 
derſtand it; ask the aſftiftance of 
the Court, - ether to give them : 


WD 2 Clerk 
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Clerk on Oath to Erg/7f 1t for 
them, or otherwiſe as need {hall re. | 
quire. Then they muſt conſiderif | 
the Fault, as alledged with the Cir- * 
cumſtances and Apggravations, a- 
mount to, and be a real Fault or 
not, and alſo worth complaining 
of; for de minimis non Curat Lex, 
The Law minds not every little 
thing, and this is daily experienced 
in Indictments and Ac. of Caſe. If 
3t be no Fault, -or one - not worth 
complaining of, which. in Law, as _ 
aforeſaid, is all one, they reject the 
Bill, and meddle no more with it. | 
If they find it a Fault, and conſide-. 
rable, as aforeſaid, then they con- 
fider, if know 1t true ſo of them- 
ſelves; which if they do, or other 
Evidence fatisfie them it is, they In- 
dorſe, or write on the back-fide of 
it, Bi//a vera, this Bill is true : But 
if they do not know it themſelves, 
nor be ſatised by the Evidence, 
then. 
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then inſtead of Bia wera , they 


- write Jenoramws, We know not. 


And afterwards thus dehver all the 
Indictments into Court. 


The Clerks of Court, toget Fees, 
and perhaps, ſome others for one 
ſiniſter end or other, will be apt to 
ſay, that the Grand Fury ought to 
find an Indiftment, or make a Pres 
ſentment againſt any ſuppoſed Of- 
fence or Offender , though have 
but colour of Evidence, or a pro- 
bability of the thing being true, 
and that what they do, is ba mat- 
ter of courſe, a Ceremony ; mat- 
ter of Form, barely an Accuſation, 
@-c. Put that this 1s not ſo indeed 
15 apparent, for to what end then 1s 
a Grand Fury ? Only for ſhow.The 
Law would certainly then have ne- 
ver required one tobe at all : We 
{ce they are obliged to be ſworn, 
and they areas much on their Oath 

D 3 as 
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as any Other Jury, which then * 


ſhould be the contrary. The very 
form of their Oath teaches us bet- 
rer. The Oath is, Dzlagently en- 
quire, &c. not wegligently, &c. 1rne 
Preſentment makes nor probable, QC. 
Nothing for Iucre, &c. not except- 


: 


ing the Clerks, &c. According to 


Evidence, not 'Preſumption : The 
whote Truth, and nothing. elſe bus 
the [ruth, which how. can be at 


ſuch a rate as the Clerks, &c. ſpeak 
of ? . 


But then they Objeq, that theſe 
words, According to the. beſt of one's 
Rroyledge, are added. If they be, 
1s 2g2init Law, eAfir.304. Brit.12, 
155. And altering an Oath, 1s 
"mMpoling a new-one, which cannot 
be without an Act of Parbament, 
iſt. 2.479, 658, 719. But how- 
cver, Viay Furops mm ſuch cate wink, 
8c. that they may not know, &Cc. 


Thcte 
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Theſe words are bet of; &c. and 
not worſt ; they are Knowledge, not 


Jenorance ; they imply the beft one 


can know or. find out «© And not 
only what one already does know, 


for then what need the ward veſt # 


And beſides they relateto the word 
erguire as well as any other word, 


&c. So the more one conſiders 


them, the leſls one fhall find,'they | 


really alter the Qath:.. 


Then, fay they ,. all a Grand 


Jiry does, is but preſenting in 
form, and. not in form as afore 


ſaid, and is only ſappoſinous-as it 


were, and nothing poſitive or as 
certain, grounding themſelves only 


on this, that the form of the In- 


.ditment is, The Fury upon their 


Oath Preſent, inſtead of The Fury 
upon their Oath ſay; and fo infer, 


that if any thing in the Preſent- 


ment or Indictment be falſe, yet it's 
D 4 NO- 
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no Perjury. Alas, to fee Men in f 
extremity what hold they] catch 
at ! Could Arexs himſclf have ſeen 
this Exception £ No, unleſs blind, \ 
Preſent and ſay are undoubtedly | 
here, and in fuch like Caſes, Syno- 
nymous terms. To "Preſent on 
Oath, is to give the Court to un- | 
derſtand on Oath - And to ſay on 
Oath, is totell the Court on Oath; 
_ an a oa wp be 
ay inſtead of preſert, Aaſi. 263, 
Kitch.1c0., Co.9.114. Hh; Fla 
goes fo far, as calls an Inditment a 
Verdid, f: 113. The words alfo 
of the Oath be, to #ruly *Preſent, 
and not ſay. And Lord Coke plainly 
'calls the Grand Fury-men all wil 
fully forſworn and Perjured, if 
wrongfully find an Indictment, 1:8. 


3. 33. | 
Then, fay they, but Indorfing 


Billa vera, as aforeſaid, implies 
| | not 
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not that the Fry takes upon them 
to know or ſay the Bill or the con- 
tents are true 5 but vera there (ig- 
nifies probable, or fit for Enquiry. 
But then, why not another word 
uſed more properly and uſtally La- 
tine for ſuch a ſence than, and in- 
ſtead of vera £ And what 1s Latine 
for true, if it be not? And iis not 
true the common accepted Engliſh 
word of and for vera? And 1s not: 
Billa vera the Anſwer made to their: 
Oath, that they ſhall true Preſent- 
ment make ? This is like the reſt. 


Then, fay they, thisis no Tryal, 
but in Order to bring.to Tryal,and: 
the Party 1s at no prejudice if the 
Bill be found. , It's true, it's no de- 
terminative Tryal that finally con- 
cludes either Party, becauſe it's but 
one of two which every. one accu- 
{ed of a Crmme muſt: have as afore- 
ſaid. But 1t's fo munch a Tryal, as 
D $5 Learned: 
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Learned Fleta, f. 113. looks. upon 
itnoleſs. one. than any. other.”:, 'Fhe 
form of their Indictment 1s the 


s 46 
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F 


ſame of that of a Verdi. All \ 


things are, or ought to be alike in . 


the whole proceedings, and to dit- 
fer nothing, but the one.to- be be- 
fore the other, and the later to be 
final, the other not. The Stat. of 
23 H.8. c. 23, Enacts, One ſhall 
be Indicted of High Treafon in 
what County the King pleaſes: And 
the Stat, 1, 2 P.M. c.10. ſays, That 
Tryals for Treafon, {hall be ac- 
cording to Common Law : This 
Actrepeals the other, though ſpeaks 
only of Tryals, and the other of 
indictments, Anderſ; (1. ) 104, 
tos. {{t. 3.27. which ſhews an 
inuictment is a Tryal. One of the 
Grand Fury cant be afterwards on 
the other. And why ? Says the 
Law, forhe has once already found 
ine Party Guilty, andif {nould not 
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again; he muſt ' Perjure. himſclt), 


Brit. 12. 25, E. 3- 3.7 E. 4.4. 
Stanf. 158. Itputs the Defendant 
to Diſgrace , Trouble, Damage, 


Danger of Life, &c. ' It makes 


him lyable to. an Out-lawry:, - to: 
Impriſonment, &c. and to every 


thing but very Death, &c, the fi- 


nal Judgment it ſelf. It gains Cre- 
dit, and gives Authority to.another 
Fury to find one Guilty. It pro» 
duces this Etiect, that if the other 
Fry tind one guilty neverſo wrong- 


tally, no Attaint lies againſt them, 


nor other Puniſhment. And what's 
the Aeaſon © The Law ſays, becauſe 
he is found Guilty not by theſe 
other twelve only, but 1n all, by 
Twenty four or more, this later 
and the other Jury too, Attaint 64, 
60. Attaint yg 4. 18. IE 4. 
23. 14 H. 9.13. Soif one be 
Indicted, any one may bring an 
f.ppea], thouzh never fo wrong- 


tally, 
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fully,&c.againſthim,whereas hethat 
brings one againſt any one that was 
never Indicted of the ſame Offence, 
may be lyable to great Puniſhment, 
xf wrongfully brought, Starf. 172. 
Coro. 178. 40 E. 3. 42. 


Where Peers be indicted for Trea- 
ſon, Felony, or Miſpriſon of either, 
they notonly ſuffer in Honour, Lt- 
berty, Vexation, Danger, Trouble, 
Charges, and other Inconveniences, 
as aforeſaid, another does, but muſt 
with a more tender ſenſe, and in a 
mich greater meaſure, as they be 
ſo much greater perſons, &c. And 
they can have no other Tryal on 
Oath, for their future Judges or 
Jary are none of them on Oath, 
tnſt.3. 89, Co. L. 156, They can 
except againſt none of their Jary, 
though have what Cauſc ſoever pol- 
fible, Co. L. 156, They muſt be 
Tryed by fach. as ſhall be choſen 

againſt 
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againſt them, ſuch, as perhaps, ſhall 
not be Neighbours, but picked any 
where up and down the whole 
Kingdom; ſuch a Fury, as perhaps, 
ſhall not be above twelve 1n all, 
whereof then if any ſeven, or any 
time the major part agree to find 
them Guilty, it ſhall be ſo, though 
the other five, or leſſer number be 
utterly againſt it. So that upon 
the whole, if a Peer have but 
ſeven Peers among all the reſt 
that bear him 1] will, or either any 
i] wiſher that can make him fo 
many of them his. Enemies, he 
muſt Die, &c. fall back, fall edge. 
And to helpthe matter, he ſhall al- 
ways beſure of the ableſt Councel 
im the Kingdom' to manage the 
Cauſe againſt him. 


Suppoſe one ſhould: ask any Ho- 
ne{t Man this Queſtion. Were he 
not on his Oath, yet would he find 

an 
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anTndidment of courſe, &c. to ex- 


poſe one,: and put himto ſuch. In- 
conveniences, as aforctaid £ Cer- 
tainly, ſays he, no. And the Mon: 


— Qy Ec: 


fterthat, would, does it wrongful: | 


ly, becauſe is not certain he does 


otherwiſe, And being on his Oath, 
as aforeſaid, it's not only doin 

wrong, but tainting himſelf Crim- 
ſon-red 1n Perjury too 5 ſure a Ma- 
Iicious way of doing wrong. Ir's 
doing wrong alſo by colour of Law 
and pretended Authorny, the great- 
eſt Miſchief and Injuſtice, ſays the 


Lord Coke, of all otter, 1zt.2.48. 
. The damage, &c. too 1n all thee 
Caſes is the greater yet, that the 
Party can very ſcarcely, 1 at all, 
_expet any Reparation or Amends: 


Whereas1n all other Caſes he may 


eahily. Foragainſtthe Grad Fury, 
or any of them, no Action lycs, 


m as much as doing what they do 
on their Oaths 3 the Law will not 
Prelumeo 


___— 


- DR 
0 OA GARE AE EN IS PO PII" 


Engliſh Jurid, 63 


preſume, &c. any Malice, &c. in 
them. And though one be Indicted 
at the Inſtance, or upon the Endea- 
vours of {ome other Perſon ( all 
the Fury, asaforeſaid, being ſworn 
to Secrelie) can . one eafily:.difcos 
ver, and prove who this Perſon is, 
what he did, . and -prove '1t at a 
Tryal ? Which yet one muft -do 
fully, if expect any thing. but ma- 
king bad worle.: ;Ahd+might one 
recover damage, :&c. yet it's dam- 
mage, &c. tobeputto. thetrouble 
and hazara of theRecovery. Well 
therefore, ſays Fleta, f. 52. Valde 
receſſarinm eſt in omuzt preſumptione 
in inquiſtione. ae: vita' &* membris 
Furatores diligenter examinare. It's 
an exceeding neceſlary thing that 
the Grand Fury ſhould make dili- 
gent Examination, before preſume 
any thing, cither in Caſe of Life 

or Member. Juſt. Dalton's Book, 
P. 539. ſays, no leis care or con- 
CCT 
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cern-at all lics on the Grand Fury l 


than docs on'the 'Petty Fury. 


The Law (to lice its Nature, 3 
how it inclincs generally, that one 


may the better gueſs in this matter) 
it isnot with us likethoſe of Draco: 
It's as. tender of the Lives, Liber- 
ties, and Credits of the People, 
(none can deny in all Caſes elſe) 
as a Mother of her Child, and why 
then not in this alſo ? It will pre- 
ſame nothing diſhoneſt, &c. in any 
one, or any time, but 1t will, and 
always does preſume all Perſons and 
things Honeſt, True, Innocent, 8c. 
till the contrary be proved, Co. L. 
78.b As Ovid. ſays, Sit piger ad 
p41as princeps ad pramia velox. So 
Lamb. Sax. Laws ery often Cle- 
mency and forgiveneſs as well as 
Juſtice. And Lex Anelie Lex mi- 
ſericordie eſt. Says Coke, Inſt. 2. 
315.. Like the Laws of Scripture, 


whence 
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whence it was firſt derived, which 
ſhews Mercy 1s not oppolite to, but - 


” partof Juſtice, 1 Fohr 1. 9. Pſal.71. 


T, 2. Fer. 19. 7, 8, 9, 10. Ezek. 33. 
13, 14. The Laws of England, the 
Laws of Mercy. And ſays a Great 
Man, Juſtitia ſemper mitiorent ſe- 
quitur partem. Juſtice leans that 
way which is the milder, One 
brings an Appeal, if the Fry be 
doubtfull,. the CO ſhall be 
acquit, and the Appellour Imprt- 
fond. Fleta 52. Mer. 224, pn 
Soa Jurybeing doubtful if one were 
a Villain or not, was therefore free, 
Fleta 238, Bene tibz precipiunt 
(fays Cicero) qui vetant quidpiane 
agere quod dubites equum fit vel ini- 
quum ; equitas enim lucet apſa per ſe, 
dubitatio autent cogitationem ſignifi 
cat injurie, They do well, that 
forbid one doing a thing when du- 
bious, whether right or wrong 5 
tor where it's right, the thing is 
| neceſ- 
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neceſſarily as clear as the Sun. But | 
any doubt ſpeaks the thing not to | 
be ſo. Asif a Phylician give one | 
Phylick, he muſt give onc that he : 
is fare. will do one! good, or no 
harm, and:notwhat he doubts may | 
.do one harm, It's alfo plain, if I 


doubt, I muftnot ſay, Iam certain | 


(as: "Billivera) but I know not cer- 
tinly. (as '[crioramws_) ele: I-teil a 
Lye. It's very. xemarkable too a- 


bout all Infdidtments, the Fury only | 


fays, either iff true, or we know 10, 
and never that 2t 7s 20t true , which 


ſhews, if they be doubtfull, or not | 


fully ariafied, the Indictments muſt 
be. Endorſed not *Þilla vera, we 


know it is true, but [groramns, we | 
do not know. it is true, And the | 
Law doesnot put ituponthe Gray | 
Fury to ſaythe-Bill'ts not true, if } 
they do nottindit, though does put 


1t npon them to fay politively, the 
Bill 1s "__ if they find 1t;: and (0 
encourages 
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encourages the finding Tndiqments 
fenoramus. Þorteſc. lays, It's bet- 
ter Twenty ;1]] Men were unjuſtly 
laved,than one unjuſtly. Condemn- 
ed,'62.-, For Mercy and Pity 15 ont 
the one {ade, but on the other In- 
juſtice and Cruelty. - Says Bra&on, 
1utins eſt reddere 'rationem miſeri- 
cordig quant Fadia, : It's ſafer j g1V- 
ing an Account of one's being Mer- 
cital; than otherwiſe, |.The ['Saxors 
in doubtful Caſes only Appealed tg 
God for Diſcovery.and left all only 
to him, viz. Where the Caſe was 
doubtful, if Guilty. or not,. or clear 
and: manifeſt Proob wanted, 'they: 
had four ſorcs of Tryal, -Spec. Sax. 
|. tr. Furſt, Kamp-fght; ot by Bat- 
tel. Secondly, Fire-Ordeal, by 
holding red-hot Iron in his Hands, 
or walking bare-foot over it. T hird- 
ly,- Hot water-Ordeal ,. by putting 
one's Arms up, to the Elbows in 
ſcething hot water. Or, F — 
0 
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Cold Water-Ordeal, by caſting one | 
Butz Fury firſt paſt 102 _ th& Water | 
' upon them,Rot. Temp. with a Rope under | 
R,S. Jo. Lord Hales his Arms. Where- , 
ns Colle ions: Of the three laſt | 
were uſed, one or other of them, ' 
Where the Party was more vehe- 
mently ſuſpefted 3 YerStegarns and 
others. But Pope Stepher the 2d. | 
by his Decree utterly abolifthed 
them all, and afterwards ſo did the 
Parliament, 3 H. 3. eMemb. 5. 
Judging it morefit the Party ſhould | 
acquitted than proſecuted where | 
the Caſe was doubtful. So thatone 
muſt know beyond all doubt, before 
fay Billa wera, elſe ſay Ienoramns 
which isin Erghfh, we doubt, we 
do not know, weare not certain if 
it be true. *Paribus ſententiis rens * 
abſolvitur, - Tuſt. 4. 64. And fays 
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Brit. If a Fury doubt at. any time, 
they muſt find for the Defendant, 


245, 130, 136, 219, 213. Judge 


reber 
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Frebern was Hanged for Judging 
one to Death,where the Fxry were 
doubtful in their Verdi&, Mr. 298: 
Anciently if a Fary Indicted an In- 
nocent Man, another might be im- 

anclled to go upon this Fry, as 

Offenders, = eMir, WJ A 

font homicides de volunt, faux Fu- 
rours &- cenx que EndiGent fauxe- 
ent. Jurors that falſely Indic any 
one, be guilty of wilfully killing 

Men, Mr. 34,36. They ſhall be 
reputed and adjudged Infamous,and 
ſuffer Corporal Puniſhment, that 
find an Indictment againſt an Inno 
cent Perſon, bid. 251, 252. 254. 
256. Orifan Innocent Perſon be 
adjudged to Death, &c. if they 
could have holpen it, 3b7d.2545. An 
Appeal lay againſt a Jary in fach 
Caſes, 7bid. 136. ' Brit. 14,137,237. 
If they any wiſe offend ſo,[grorant- 
ly ; yet this excuſes not at all, un- 
leſs they could not poſlibly know 

better, 


| ”o' »- AGnideto 4 
better, 7bid. 257. And negligence 
in or of knowing better,makesthei | 
fault the worſe , 7bid. And the! 
! greateſt Oracle of our Laws, Co. [, 
| 115, 391, 45, 94, I13: hasit, That 
8 what ever was Law, 1s yet, unlelſ; | 
ll altered-by A& of Parliament, which | 
'F this never was. Whereas on the | 


| 
M | find the Bill againſt any one, there | 
'N can be no-harm then to atiy body; | 
4 but another Indictment may ſome | 

| other time be brought when there's | 
better Evidence,: or a worſe Fury. 
For though one's Lite, e*c. ſhall | 
come” but once in' dan#er, or on 
Tryal before the Peitty-Fur '7,1tmay 


Grand Fury, for they never ſay the 
- Party 1s not Guilty,but at moſt on- 
ly fay Ignoramss, asaforeſaid. 
| ' Any thing any Jury does, ought 
E to be Zroddan * axon like 
; G what 


other ſide, if a Grand Fury do not | 


yet a Thouſand times befbre the- | 
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© ; what they laid their Hands on, ta- 


r | 
4 


king their Oath. When they write 
Billa vera on an Indictment, they 
undeniably compare the truth of 
the contents therein to the truth of 
the Goſpel, and this upon Oath. 
Thus one would admire how it 
comes to paſs , that they of the 


| Grand Fury (ſhould often hear but 


one ſide. Their Oath, it's appa- 
rent, is againſt this, Tt ſay s, *Prec- 
ſent the -whole Truth, not conceal- 
ing or omitting any part of it 3 
which implies as well all one fide 
can inform them as the other. And 
ſoappears by leſs ſtrong Caſes far. 
An Attaint lies againſt a Fury 
\ {wearing to well and truly Try 
theiſlue between the Parties) when 
every word of the Verdict may yet 
be true, only it not being the whole 
Truth. As if one having had com- 
mon appendant time out of Mind, 
bring an Afſſhize of the Common, 
making 
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of that Land, time out of Mind, 


&c. (without ſaying, as Foreſter, | 
&c.) and the Fury find forhim, for | ' 


he hath not had the Rent by Pre- 


ſcription, as muſt be underſtood by, | 
the Claim and Verdi&, as afore- | 
ſaid, 7bid. b. Co. 5. 78, 79. So | 
that it 1s not enough for a Fury to | 


ſay the Truth, butthe whole Truth, 


though too no ſuch word as this of | 


whole Truth, be mentioned in the 


Oath. 


making his Title that he hath had |} « 
common time out . of. Mind, &c, | 
(without ſpeaking of the Appen- | 
dency,) and ſo the wry find for} 
him. For thus he ſhould elſe have: 
Common in groſs, when his Right. 
or Title isnot to ſach, but to Com: | 
mon Appendant, - F N B. 107. a... 
Io E. 4. 17. 49 HB. 6. 17. So; 
one having had a Rent in Fee, as 
Foreſter of ſuch a Foreſt, rime out | ' 
of Mind ; in an Aſlize forit, makes | 
Title by ſaying he had a Rent out | 
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© Oath. Ir proceeds, and ſays, azd 


i POLNING elſe but the 1rnth , which 


' how can polibly, or any Jury -2477 
be ſatisfied in, unleſs hear both Par- 
*- ties ? It lays, Ton ſhall ailigently 


Enquire, &C. not by halves, or but 
+ hearing one fide only. 
\,1me, Qui Fatuit aliquid parte 
| audita alters equum licet ſtatuerit 
baud equus fuerit. 
+ or determines any thing when but 
one. {ide only is heard, does unjuſt- 


It's a Max- 
1 - 


He that Judges 


ly: And the, Judgment, or Deter- 
menation, though 1n 1t {elf be never 
{o juit or right, ' yer ihall he no wiſe 


« | be accounted a Juſt Judge, &c. Is 


it not a common ſaying, Oze T ale 75 
good, while another is told? One at 
| this rate might be [Indicted for a. 
| Cut-purſe, when but an Honeſt 
| Glover ; ſo might Surgeons, She- 
| riffs, Bailitts, Jaylors, Hang-men, 
| Attorneys, &c. for but doing what 
| belongs to their ſeveral and reſpe- 
ES ctive 
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tive Profeſſions, as the matter may 
be managed, and yet ſaying no; : 
thing bur Truth neither, only nop | 
the whole Truth. Is there not © 
_all Determinations elſe, the Hear 
and Defendant as well as Combli, 
ant ? Thus erred Judah the Son «< 
Jacob, in Judging Thamar to h; 
Burnt, upon Report, when {he ws 
unheard, Gez..38. 24, 25, 26. $% 
was Toſeph falſely accuſed of Lying 
with his Miſtreſs, and caſt into Prj 
ſon, Ger. 39. 19, 20. So was Mi 
phiboſperh talſely Accuſed by Ab 
and deprived of all he had, 2 San] 
16, Which being all Preſident 
and Damned in Scripture, muſt, « 
{hall any one be ſo hardy as to enj 
brace and follow them now ? E 
-ther one's Guilty or not ; it be, kt 
him yet have fair play for his _ 
&C. If not, why ho uld he then Þþ: 
Indicted ? So why ſhould hl 
not be heard ? Elſe one's Condemnet 
hrſt, and heard after ; or indeed} 
Hang 
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© Hanged firſt, and Tryed after, or 
| little leſs. The true intent of the 
| Law herein ſeems, as if Men were 
'* to be handled not thus, but that the 
© Defendant ſhould be heardat firſt, 
that if he then could give fatisfacti- 
on, &c. he might be at no further 
trouble, &c. And ithe could not, 
that he ſhould have ſuch trouble, 
 &c. and having notice thus, might 
Si prepare himſelt the better, and fo 
: not beſurprized at the final and con- 


i cluding Tryal, or have any colour of 
. ; pretence that he was ſurpriz'd, or any 
'| wiſe unprepared at this final Trya] 


{ This method being moſt honourab- 
| for the King and the Law, and a0 
* moſt ſafe for the People. And he 
oi Reaſon why it was ever othervue, 
FT ſeems barely a Reſult of ſome Arti- 
I fice of the Clerks, to get them#lves 
Money, impoſing on the Jurres ; Or 


from this, that Preſentments being 
made without the Party heard, 
therefore the Jury thought they 

E 2 might 
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Qtive Profeſſions, as the matter ma 
be managed; and yet ſaying no 
thing but Truth neither, only nof 
the whole Truth. Is there not in, 
_ all Determinations elſe, the Hearel 
and Defendant as well as Comlii, 
zant ? Thus erred Judah the Son of 
Jacob, in Judging Thamar to bi 
Burnt, upon Report, when {he wa; 
unheard, Gez..38. 24, 25, 20. Si 
was Joſeph tallely accuſed of Lying 
with his Miſtreſs, and caſt into Pri} 
ſon, Ger. 39. 19, 20. So was MM 
phiboſheth falſely Accuſed by Wb] 
and deprived of all he had, 2 San 
16. Which being all Preſidents} 
and Damned in Scripture, mult, or 
{hall any one be ſo hardy as to em} 
brace and follow them now ? Er 
-ther one's Guilty or not ; ft be, le 
him yet have fair play for his Lie} 
&c. It not, why ſhould he then bi 
Indicted ? So that, why ſhould he 
not be heard ? Elſe one's Condemned 
firſt, and heard after ; or indeed} 

| Hanged 
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" Hanged firſt, and Trycd after, or 
| little leſs, The true intent of the 
} Law herein ſeems, as if Men were 

to be handled not thus, but that the 


Defendant ſhould be heard at firſt, 
that if he then could give fatisfacti- 
on, &c. he might be at no turther 
trouble, &c. And it he could not, 
that he ſhould have fuch trouble, 
&c. and having notice thus, might 
prepare himſelf the better, and fo 
not be ſurprized at the final and con- 
cluding Tryal, or have any colour of 
pretence that he was ſ{urpriz'd, or any 
wiſe unprepared at this final Tryal, 
This method being moſt honourable 
for the King and the Law, and alſo 
moſt ſafe for the People. And the 
Reaſon why it was ever otherwiſe, 
ſeems barely a Reſult of ſome Arti- 
fice of the Clerks, to get themſelves 
Money, impoſing on the Juries ; or 
from this, that Preſentments being 
made without the Party heard, 
therefore the Jury thought they 

E 2 might 
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might find an Indictment likewiſe, F 
Whereas they ought always to di-F ( 
ſtinguiſh ; for a "Preſentment is ont © 
their own know ledge, when they PF 
know all the whole matter, even 
what the Defendant can fay for | 
himſelf; but an Indictment 1s found | 
upon Witneſſes, which tell their 
tale to a hairs-breadt N, SC. as makes 4 
the moſt for the lide they are pro-| 
duced of. - And at length, aiterF 
{ome n Preſidents, it has now | 
ow into” Practice. Dato ant} 
wp do mille ſequinitr., All canF 
'4 be pretended why 1t ſhould. be ſo 
'F now, 15 but Practice and Prel {1dent. F 
þ And when it's againſt Juſtice, a- } 
againſt Truth, againſt any ones | 
Judg ment, ſure one ought rather to þ 
Corett than approve of, or follow 
{uch Practice or Prefident. . At leaſt- 
wile a Grand guy ought hear 
both Porties, 1t prelent, or calily, | 
or contiernty tobe heard. | 
it } 
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U Tr would likewiſe amaze one to 
E ſce how the Clerks, for their gain, 
® or others for other Ends, have often 
, prevailed with Jurors to find a Bill 
# true, &c, when 1n all the Circum- 
# ſtances of Aggravation, or mot of 
# them, falſe, if nor in the Fatt it 
ſelt ; and tho Circuimnitances too 
alrering the very Fact as alledged 


"Þ about as much as white Feathers 


g ftances, Agogravations, 


E would a black Crow. 


Conſidering how true Preſent- 

ments , Indictments ; and Verditts 

| o19ghe to be, and that the |: 

- Truth, and nothing but 

& muſt, or may be 1n RENE 

E the Trry undertake t3 e Bill 

4 Sc THICK criig, NOC only a a 

| ſtance, 8&C. Or 1 Snape] 

| In every particular, all t ie Circum- 
Sh and ev cly 

individual word ( for if it be not 

true in the leaſt word, it's not true, 


a but 
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ut falſe, and Perjury. ) Stazf., 
fays well, f. 96. Þ De faire bon En 
eittement et requiſite 4 conuſtre & 
a aprendre ge fera att Treaſon Ol 

Felowy ou mon, To perform the 

Duty of one on the Grand Fury 

it's neceilary to learn and know 

what's called Treaſon, what Felony, 

&c. and what not : Hence alſo one; 
learns, one muſt not in an Indict- 
ment, &c. call, or ſuffer called 
Felony, Treaſon ; Man-flaughter, 
Murder 3; nor one Crime by the 
name of another : Or mention, or 
ſufkter mentioned, words ſpoke, or 
things done, other or after another 
manner than really and truly were: 
ſaid or done; and therefore the - 
Tudges give the Grand Jury to this 
day their Charge ſo diſtinguiſhing, 
particular, and directive of all, and 
all manner of the ſeveral Crimes, 
their Natures, and how to call! 
them, &C. 

W hen 
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When the Clerks draw an TIn- 


ditment, Information, &c. they'l 
' not. only alledge and infert in it the 


very Fact, &c. one is accuſed of, 
but craftily, and full of Art ſtuff 
and load it, into the bargain, with 
ſeveral fiQtitious and lleigh allega- 
tions of their own, to {well up, 
and aggravate the matter ; as Cir- 


 cumſtances of Malice, or deſign, 


&c. in the Party when did the Fact, 
ſpoke the words, &c. So that 
ſometimes from a Mouſe, a Moun- 
tain ; from nothing, or what's in- 
conſiderable, it will in ſuch a dreſs 
ſhew and ſtrut like a Giant, a Mon- 
ſter, &c. And all this, forſootl:, 


" they*l call matter oi Form, and then 
endeavour to perlwade a Jury, if 


they find the chief matter, or that 
part which they't call the matter of 
Subſtance, true, they mult of courle 
find all the reſt which they pleaſe 
ro call matter{of Form, true alſo. 

E: 4 This 
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This uſual way of wording Indi8.| 


ments, 1s ſo notorious, dangerous, 


-hurtful and grievous, that it leve- 2 
ral times, and in all Ages has been 


complained of by all Perſuns what: 
ſoever, except the Clerks and Pro- 
ſecutors themſclves, whilſt Clerks 
and Proſecutors. It has been: a 
Complaint in and of Parliament, 
by King, Lords, and Commons. See 


$ 3,4 5 37 #4. 5. c- 6. This: 


is that w hereof may be ſaid, as was 
in Courtip Hertſcy's Cale, T7 pom 
creare ex mihilo malum , Diebolicam 
eff. Irs the part of the Devil him- 


ſelf ro make a imall fault: be, or } 


{cem a great one. But co Com- 
plaint, no Argument will, ww can 
Prevail Witn a Covet us Clerk get- 
ting Fees, or a WE mas Profecu- 
tor troubling whom he has Envy or 
Malice againſt, to deſiſt their Ad- 
vantage. And as the true Circum- 


ſtances of any C r1me do always, or 
moltly 


« 
4 


| 
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' moſtly aggravate or alleviate it, and 
' all thoſe - ſuggeſted thus by the 
ve- Cs if the Bill, &c. be found by 
cn" the Jury ( thot oh pretended only 
It. matter of =— ) become thus as 
'0-  trae, and the Judges mult adjudge 
ks a Puniſhment accordingly, as if all 
aj were rcally true : Thus 15 a Trap 
It, fet to catch the Jury and Deten- 
ce dant ; the Jury to Perjure them- 
IS; ſelves, and wrong the Delendake. 
iS and the Defendant to be 2 lndged 
d of a Crime, when perh aps, guilty 
» | of none, or at leaſt of a worſe 
- | Crime than truly he. 1s. A Jary 
- therctoOre ought firſt conſider, as 
- | aforeſaid, it the matter of Gabilaeo 
1 | or chick matter be Criminal at all ; 

- 8 ard tt be, men © onfiderable : 
-.F And if be not Criminal, or con- 
; liderably C3 "11131139 l is T! iclt ; then 1t 
the Circumitance as alleaged, 

make 1t to : ind i if not. then to 1 e 
ject 1t. It it be conſiderably Cri- 
E 5 | minal 
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minal with or without the Circum. | 
ſtances, then conſider if you know | 
it of your ſelves, or by Evidence be | 
{atished it is true, both it ſelf and. 
the Circumſtances : If the matter it 
{elf be not true, you reject the Bill 
(for where's no body is certainly no 


inadow :) If the matter be true, 
but the difficulty be about the Cir- 
cumſtances, then conſider 1f they 


be material; 1f not, you find the. 


Bill ; if be, then conſider if they be 
conliftent, or the matter will bear 
them; if not, then reject the Bill, 
&c. or at leaſt ſtrike them out of 
the Bill, &c. It be, then conlider 
it they be true on your own know- 
ledge, or by the Evidence given 


yOu ; 1if be, then find the Bill, &c. 


if not, they muſt be ſtruck out, or 
the Bill return'd Jezoramns, &c. As 
for Example, The matter muſt be 
Criminal and conſiderable : This part- 


ly appears before ; but further, Sup- 


pole | 


| 
| 
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poſe the Apprentice of 4. geta. 
Woman with Child, and ſecretly run. 
away upon it, and 4. procurea War- 
rant to Apprehend him for it : But. 
B. a ſtranger knowing of the War- 
rant, Lodges, Comforts, and Aſſiſts. 
the Apprentice in unknown places, 
that the Warrant can't be ſerved ;. 
the ſtranger is not puniſhable, 15 
Jac. B. R. Vanzhan's c. It a Com- 
miſſion be granted to two, and one 
of them execute it alone without 
the other, and accordingly Fine peo-- . 
ple, &c. yet no Indictment lies, for 
it was Error of Judgment, 27 Aſſ.23.. 
It one ſay toa Juſtice of Peace, Ex- 
ecuting his Office at his Houſe, &c. 
and not on the Bench, certain ſcan- 
dalous words touching his Office of 
Juſtice, yet he may not be Indicted 
for it, Hidesc. Trin 11.C.1.B.R. And 
ſo was Sir Sackfield's c. theſe 
being all inconfiderable faults. And' 


as to whether ihe Circumſtances, Or 
other. 
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other matter than the Principal be 
material or not. Thoſe words or | 
parts be only words of Form, and | 
but thoſe only which are neceſlarily 
:mplyed, as that if the Principal or 
the reſt be true, theſe mult be fo 
roo, and can't potibly be otherwile, 
and thus b<come needleſs to be pro- | 
ved, being before proved, as and by 
the neceflary conſequence of the _ 1 
other Proot; ſo he that proves a - | 
ihadow, proves ali/o a body, fince 
there muſt be a body to caule it: and 
thoſe words be material which may 
cauſe a ditcrent Judgment or Pu- 
mihment, or that aggravate the 
fault, make it greater, of another 
rature, or any wile alrer 1t, and 
therefore are not to be preſumed, | 
but mult be proved. The Tary | 
muſt obſerve ailo whether conſiſtent 
as an Indictment of or tor Felony, 
jaying, that one ſuch a day Felont- 
oully cut down ſuch Trees, and car- 
r.ed themaway; or with Force and 
Arms 
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” Arms ſuch a day cut down ſuch and 
| ſach Trees, and Felonioutly carried 


them away ; this is inconliſtent, for 
Felony can never be abour ſanding 
Trees, Indic#.4. So of growing Apples, 
of Houſes, or any thing fixed to the 
Free-hold : But all it can amount to, 
is only Treſpaſs, unleſs the talling 
appear by the Indictment to be one 
time, and the carrving away, ano- 
ther. So it a Mad-man, a Child, 
&c. which have no diſcretion, be 
ſaid to do things maliciouſly, or de- 
(1gn1ng any thins, 15 15 1ncunſi- 
ſtent or 11PO ble, in as much as 
no Malice or Deſtgn can be in ſuch. 
If receſjarily implied, for if be mot, 
Mey 24ft be proved , dC, Every 
Try muſt go by probata, what's 
proved, as well as alle o4ata, What 
5 only alledged. Where oue's Ac- 
cſi of know ingly keeping a Dog 
wont to worry Sheep, &Cc. the 
knowledge muſt be proved as well 
as the reſt, Cockram and Davies, c. 


B. - 


86 A Guide to 


B. R. 17 C.1. So the Lord Shafts. | 
bury, when ſued Lord Digby tor! 
maliciouſly ſpeaking ſuch and ſuch! 
words, he proved the malice as well 
as words. It one pleads a Feoft- 
ment by Deed, and the other denies _ | 
it, it muſt be proved to be by Deed, 
Co.L.281.? So if one be Indicted 
of Murder, as that he with Malice, 
Fore-thought, killed ſuch a one, the | 
Malice fore-thought muſt be pro- 
ved ; for in theſe Caſes the killing 
might be either by chance, as the | 
lance of an Arrow, &c. by giving . 
Phyſick, by a Champion in Hi and 
by Battel, by a Hang-man doing | 
his Office, or by ene on Compos | 
mentis, &c. In which Caſes 1s no 
Malice, and therefore the Indict- 
ment not to be found : So the words 
might be ſpoke in Jeſt, or a Thou- | 
ſand other ways, and not malici- 
oully. So one might keep ſuch a 
Dog, and not know he was ſuch, 
and 
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! and the fault would then be none 


at all in him. The Law alſo may 
ſeveral times be broke in the letter, 

et without any fault, if the intent 
of the Law be not broke : As when 
things are done to avoid a greater 
inconveniency, or by compullion, 
or for neceſſity, or by involuntary 
Ignorance, &c. And in theſe and 
ſuch like Caſes the Party ought not 
be Indicted, though the matter be 
true in it ſelf. The Romans had a 
Law, He ſhould dye that climbs 
over the IWall in the Night ; yet one 
doing ſo to diſcover their Enemies, 
was by the Senate adjudged Inno- 
cent, and Rewarded. So it's Law- 
ful with us to pull down another's 
Houſe when a Fire happens, or in 
time of Wer, to prevent a greater 
Miſchief. So one being to appear 
to a Writ, but hindred by Floods, 
Sickneis, &c. does not, he is Ex- 
cuſed: One forces and uſes one's 
hand 
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hand to kill a third Perſon, he is 
only Guilty : So an Infant, or one 
non ſane memorie, kills another, It's 
excuſable. So rhat where any Fa& 
or words in an Indictment might 
be as well under any of theſe Cir- 


cumſtances, as what other the 


Clerk or Proſecutor is plcaied tg 


alledge, chelc alledged mult be pro- 


ved, for it's plain, are not necella- 
rily implyed. "pe yet if a Man 
ſhould do any wiic thus, the Clerks 
will draw up wn Indictment or Ta- 
formation as 1f none of theſe Cir- 
cumſtances were in the Caſe, but 
that it was Miliciouſly in contempt 
of the Law's, &c. $0 it ſeems hard 
a Man ſhould be Hanged for ſtcal- 
ing under a Neceſſicy, where the 
taking 1s Upon abſolute neceſſity in- 
decd, Pand irs not the parties fault, 
but nisforrone, he tel: inio {uch ne- 
ceſhty : And eſpecially 1 the Party 
whom the taking 1s irom, have not 
the 
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[ the like neceſſity for the {ame thing, 
| or the Perſon that takes be ver; 


Serviceable or Profrable to the 
Kingdom or Common good, &c. 
yet he mult be, though the ting 10 
taken be not of the value of 13 d. 
it the Jzzy agree he did it Feloni- 
outly 3 w hereas one guilty of Per 

jury, though does one a hundred 
thouſand times more harm , ſhall 
only ſuffer an inconfiderable Re- 
buke. And why ſhoald a Jury 1n 
this Caſe find it done Felonioully, 
this was done under Force and Ne- 
ceſlity, to preſerve a Man's Lite, 


 &c. inſtead of an Houſe, &c. and 


what's ſaid Felonious, mult | De, fet- 
leo animo, With an ul aftected Mind, 
with a Mind not barely to do the 
thing, but an itching al.o to do mil- 
chief ( only this itching indeed irall 
be preſumed, unleſs cauſe appear to 
the contrary.) As if one takes a 
thing out of anothers poſlcfſion , 
claim- 
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claiming it with ſome colour as his | 
own, &Cc. this is adjudged no Fe- | 
lony. Why ? for not done With. 


any Felonious intent, as appears by 


his claiming, &c. So the like ſteal- 


o, as aforeſaid, was not for mil- 
chiet-fſake at all, but for neceſhty, 
&c. Thus David, againtt the Law 
took and eat that Bread which was 
provided for the Table of God only, 
Exod. c. 29. 1 Kzzgs 21. Our Sa: 
viour and his Apoſtles plucked off, 
and eat the ears of another's Corn, 
Mat. 12. And he, becauſe he had 
need of an Aﬀe, took that was none 
of his but anothers ; and had Laza- 
71s, ready to periſh, taken Dzves's 
crumbs againſt his will, &c. yet it 
ſeems he had no more ſinned than 
he miſ-behaves himſelf, that docs 
what the Lord bids, and the Stew- 
ard forbids, under the Rules atorc- 
laid. A FJary therefore not obſcr- 


Toles 


—- ving the Rules aforeſaid, gives a 


Verdict 


xy 
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* Verdict not only againſt the pre- 
ſent and immediate Defendant, but 
| alſo in lim even againſt David, 
/ | Chriſt, &c. repreſented thus 1n his 
- | Caſe. In the Civil Law ( that of 
, | .the Admiralty particularly) it a 
2 | diſtreſſed Ship takes water by force 
of another where is plenty, 1t's no 
Theft ; becauſe of the neceſlity, ſo 
adjudged ſeveral times. It an In- 
| dictment mention one Seditiouſly, 
' | and deligning to diſturb the Go- 
| vernment, and to withdraw from 
the King the love of his Subjects, 
{aid of him ſuch and ſuch words, 


ſpoken within the Priviledge of Dil- 
courſe in Parliament, or in a Jocu- 
lar way, or Ironically, when one 
means the contrary ; or by way of 
\ Suppoſition in Argument, or when 
one meant a contrary thing or. no 
harm at all; and this. perhaps too, 
explained at ſame time in other 
words, 


here the words might, perhaps, be. 
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words accordingly , 


Sentence, &Cc., or tranſpoſed , or 


lome how elſe -2 quota 5G it a | 
Complaint be, that one tallely and Þ 
maliciouſly, and w hal defini ; 


to break his Credit, and ruine his 
Trade,cailed ſuch a one a Bankrupt ; 
eres PCrians, be was a Baukrupt 
then, or no Trades-man at all ; 
therefore in theſe and ſuch Caſes, 
the Circumltances ailedged being 
not 1nplyed neccilarily, though rhe 
Fact or words cre ſpoke, they muſt 
be proved. Bur to intance ſome 
Cales FN ”y the Jidges them- 
elves : If 4. bring an Appeal a- 
gait Þ, _ B. is afcer acquirted ; . 
now, {nould Þ. Indict 4. tor ma- 
licioully, &c. bringing the Appeal, 


or the words Þ 
in the Indictment be bur part of the Þ 


the India it onght not be found, if 
B. were betorec Inditted of the fame 
fault he was after Appealed againſt 
for, becauſe his being Indifted be. 
fore, 
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fore proves there was at leaſt co- 
jourable Reaſon why the Appeal 
was brought, and not Malice only, 
Coron. 178. 40 E. 3. 42. A Sur- 
geon was Indicted, for that he by 
negligence in Curing one's Hand, 
maimed it ; the negligence mult be 
proved, 4d E. 7. 0. 11 EGS. 
So in Actions for words, which 
holds the fame Law as in Indict- 
ments, &c. A. ſues B. tor falſely 
and malicioully calling him; being 
an Heir, a Baſtard ; Action will not 
lye, if B. pretend himſelf Heir, for 
then 1t was not malicioufly, but 
only as it were .in order to get or 
claim the Land, &c. And it's Law- 
ful thus to f{lander another, uſtify- 
ing one's own Title, Cy. 4. 10. So 
Moltoa {nes Claphi#s, for that a Suit 
depending betv'een them, upon 
reading certain Afidavits in Court, 
Clapham openly. then and there 
taltely and malictoully faid, there is 
Nor 
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were agreed falſe, yet being na 
ſpoke maliciouſly, but out of othe 
deſign, as in his defence, &c. a; 
aforeſaid, Action does not lye, B.R, 
I4 C.1. Rot. 459. SO a Councel: 
lor calling one a Thief at a Tryal, 
the like ; for it's not malicious, &c, 
if material for the Cauſe he mana 
ges, Montagues c. So where 4 
ſays to his Friend B. that C. hath 
the Frexch Pox, therefore adviſing 
him not to keep him Company ; tor 
ſpoke as Advice to a Friend, and 
not maliciouſly, James and Rudley's 
c. 4o, 41. El. in B, And thus 1; 
turther ſeen the Cauſe and Occaſion 
of ſpeaking words, or doing any 
thing, muſt be conſidered as well as 


the words or Fatt : And ſays Coke, 


This is a Gezeral Rule, Co. 4. 14. Al- 
ſo it's another Rule, All OE 
Fa 


5 


not a word true in the Affidavits| 
and that he would prove it by of 

. &- 
Witneſſes ; here the words, thought 
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on to be made the leaſt of poſlible. 
Verba accipienda ſunt in mitiors ſen- 
{za. Words ſhall be taken ſpoke in 
that ſence which is moſt innocent, 
&c. See of this ſeveral Examples, 
Co. 4» 17: Hob. 473. C. 4. 19. Co. 
4. 13. tor the Law will preſume In- 
nocency further than down-right 
proved, as aforeſaid, to the con- 
trary. And if Juries ſhould not 
* be cautious, as atorefaid, one might 
© be Indicted, 8&c. for ſaying The 
* King is a fit Man to Govern, or for 
*any thing in the World. Suppoſe 
© A. be Indicted for malicionſly, and 
*with a Deſign to withdraw the Kzngs 
6 Subjects from their due Allegiance, 


© &. ſaying, The Kizng is a fit Man 


© fo Govern, and A. ſhould be found 
«* Guilty of it, becauſe he ſaid theſe 
ewords; 4. would bein a ſad caſe, 
* the Judges muſt give Judgment, as 
*1t the words were ſpoke Ironically, 
* Or 
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not a word true in the Afﬀfidavits, 
and that he would prove it by 4} 


Witneſſes.; here the words, thought 
were agreed falſe, yet being not 
ſpoke maliciouſly, but out of other: 
deſign, as in his defence, &Cc. a; 
aforeſaid, Ation does not lye, B. R, 
14 C.1. Rot. 459. So a Councel| 
lor calling one a Thief at a Tryal, 
the like ; for it's not malicious, &c, 
if material for the Cauſe he mana- 
 ges, Montagues c. So where 4 
ſays to his Friend B. that C. hath] 
the Frexch Pox, therefore adviſing 
him not to keep him Company ; tor 
ſpoke as Advice to a Friend, and 
not maliciouſly, James and Rudley's 
Cc. 40, 423. EZ is B. And thus 1s 
further ſeen the Cauſe and Occaſion 
of ſpeaking words, or doing any 
thing, muſt be conſidered as well as 
the words or Fa&t : And ſays Coke, \ 
This is a Gezeral Rule, Co. 4. 14. Al- 
ſoit's another Rule, All  *" 
Fa 
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| Fact or word, ought in conſtruQi- 
' on to be made the leaſt of poſlible. 


Verba accipienda ſunt in mitiors ſen- 
{a. Words ſhall be taken ſpoke in 
that ſence which is moſt innocent, 
&c. See of this ſeveral Examples, 
Co. 4. 17. Hlob. 473. Ci: & $6. Co 
4. 13. for the Law will preſume In- 
nocency further than down-right 
proved, as aforeſaid, to the con- 
trary. And if Juries ſhould not 
* be cautious, as atorefaid, one might 
* be Indicted, &c. for ſaying The 
8 Kyng is a fit Man to Govern, or for 
* any thing in the World. Suppoſe 
© A. be Indicted for malicionſly, and 
* with a Deſign to withdraw the Ryng 5 
6 Subjects from their ane Allegiance, 
© &c. ſaying, The Kzng is a fit Man 
© fo Govern, and 4. ſnould be found 
* Guilty of it, becauſe he ſaid theſe 
<words; 4. would be in a ſad cale, 
* the Judges muſt give Judgment, as 
*1t the words were ſpoke Ironically, 
"(x 


_ eree. For want of theſe, and ſuch 


youees was only, that 
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for 1n a — ſence than they vx 
* were, for /o the Circumitances al-Fpg; 
Ny Iedged import, though be founif yh 
* of courſe, It a Tury hind -an In! the 
dictment, &c. with the word fel. \ Bu: 
zice 1n it, they find one Guilty 0! Bu 


Felony, . be the Fact what it w ill} vil 


and ſo as a Felon the Detendant muſ | 70 
lutter : So allo if the word proairo-| on 


- rie, for High Trealon ; and why} he 


may not they as juſtifiably find} w 
theſe words of courſe, as other not | or 
neceſſarily implyed * Where an In-| of 
dictment, 8&Cc. 1s grounded upon 2 | {a 
Statute, then ever y little word muſt | v 
be proved that 1s alſo 1n the Statute, | z/ 
though ſceming implyed, or little | Þ 
more than immaterial ; this all a- | F 
; 
2 
] 
{ 


like Obſervations, one 7 ho. Burdett, 
Eſq;.was Condemned, Hanged, and 
Beheaged at T7 yburz in Edward the 
Fourth's Time, when the matter 
he being | 
abſent, | 
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78:bſent, the King Hunted in his 
Fl FPark, and killed' a white Buck, 
mil which Mr. Burdett fancied above 
n! the reſt of his Deer, and that Mr. 
" | Burdett hearing of this, withed the 

!” Bucks Horns in his belly that Ad- 
l vided the King ſo to do, Speed's Hiſt. 
{| 700. Much like was it allo with 
| one Walter Walker, who was Be- 
VF headed in Smithfield, Anno 1476. 
lf when all proved againſt him, was 
[f only, that he ( ( Living at the Sign 
| of the Crown in Cheapſide, Londen ) 
ſaid to his Child, to pacifie him 
when he cryed, Peace, peace, Chila, 
thou [hilt be Heir of the Crows, 
But who can open ſome TJury-mens 
Eyes to ſee how like an Ox led to 
the S:aughter they be impoſed upon, 
and cheated to cheat others of their 
Lives, Fortunes and all that's dear 
to them : though by their Example 
roo of Acting thus they make Pre- 
[1tents, and give Countenance tO 
| after 
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after Juries to be like themſelves, F 
and conſequently expoſe and render 
themſelves, they know not how} nc 
ſoon, in the ſame predicament, and th 
to be Puniſhed as the Criminal was } rv 
they Puniſhed. Or by the Evidence | 0! 
given you. © Evidence is only ſuch | b 
«Teſtimony that makes ſomewhat | t 
* relating to the iſſue or matter in| C 
* queſtion clear, manifeſt, and plain j |! 

( 

| 


*to the Jury; hence ſays Coke Lt, 
28 i F robationes atbent eſſe eUiden- 
tes CF perſpicne. And thus 15 1t, all 
the Witnefles or Teitimony in the 
World of things unpoſlible, repug- 
nant, inconfiitent, &c, can be no 
more than 6. re 7eſt:zmozy, and can- | 
not any wile amount to, or be 
called Evidence. Herein the Tury | 
mult conſider the Creait and Au- 
tiority of the Evidence, and the 
matter or extent of what 1s Ev1- 
denced. Firſt, It the matter pro- 
ved amount to ſuch plain and full 
Proof 


ror 


| 


Engliſh Juries. 99 


&, | Proof as 1s required. An Tndict- 
Ter | ment laid againſt three Perſons may 
dw | not be found againſt all three, when 
nd | the Evidence 1s only againſt one or 


| 
| 


| two of them; nor if laid againſt 

one Perſon for three faults, may it 
be found againſt that one for all the 
three matters, when but one or two 
of them are proved ; nor when the 
Evidence is but to part of a matter 
or fault, may the Indictment be 
found for the whole ; but, as afore- 
ſaid, all found mult be proved. In- 
dictments, &C. as aorellich brought 
upon, or referred to any Statute, the 
words of the Statute mentioned in 
ſuch Indictment, &c. muſt be pro- 
ved very ſtrictly, even to a title ;- 
the Proof muſt hir the Bird in the 
Eye. As one Indicted on the Statute 
for malicionſly diſturbius a Miniſter 
at Divine Service, every one of 
theſe words mult be proved ; ſo 
for wilfully and corruptly forſwearir g 

F £ 


one's 
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One's ſelf, lo for one's gain keepins Þ 
a Gaming-Houſe. But in other Ca- 
les, as at Common Law, if the proof | 
and words in the Indictment, &c, * 
ditter either in the watter, or the | 
form, or manner inconſiderably, or | 
1o as the difterence be not ſome- ! 
what conliderable or material, as 
aforeſaid ; ſuch is indeed no difte- 
rence in Law, nor by the Jury to | 
be takenas any. In the matter, as 
in a Complaint for theſe words, B. 
is a maintainer of Thieves, and a 


TO TT TI IT a 


ſtrong Thief himſelf; here the word | 


ftronz, ſignifying httle or nothing, 
need not be proved ſpoken, Dy. 21. 
75. But it the Allegation and 
Proof materially differ, otherwiſe ; 
as for theſe words, If B. mizht 
have his will, h: wonld kill all the 
true Snbjetts ia England, and. the 
KRyjng too. Now, the Proof being 
that the defendant ſaid, I 75:4 77 
my Conſcience that if B, ec. the belt 
Opinions 


| 


rs thant! 


{9 are not 1 effec the Gme, but Ma- 
rerially Fer, SO Ol theſe words, 
Witneſſes 


B. procures eoht oy ten 
| Perjure rhem- 


his Netghbours #0 
[clves, the Proof being only that 
the Defendant aid, B. #44 cauſed 

'.  c;, 115 proof, 
and yet not 


be, thoug? 
ſendant in a Sur, for had rNere been 
no Suit, tNEre could be no Perjury- 
able and 109” 
is to be taken 
p, 
« for the manner, 


and no other. 
t being for Murder 9 


An Indictmen 
Poiſon ; 
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Poyſor ; if the Proof be it was an | 
by Poyſoz, but a Weapon, Burning, | 


Drowning, &c. this will not do ; 


tor the manner proved is of another 


nature proved than alledged ; but 


it the difference were only thus, | 
that the Poyſon alledged were of | 


one ſort, and that proved of ano- 


ther, this being immaterial ( both | 


agreeing it was by Poyſon ) the 
Proof may ferve. So Murder al- 
ledged to have been committed 4y 
a Dazver, the proot being 1t was 
by a S,crd or Bill, may ſerve ; but 
proof by Poyſoning will not do. If 
an Ailaule and Battery be alledged 
to have been af A. the proof being 
it was zot at 4, but B. may ſerve, 
provided the Ocence be neither 
greater or leſſer, whether commit- 
ted at 4, or B, But it the place 
alledged aggravate the fault, it's 
otherwiſe ; or it both places be not 
in the ſame County. So of the like 
difference 


of what 15 
© Tr's 00 prool Or Evidence tO 2 Jury, 

oft their OWN know- 
other but that 0n- 


Fact, Or 1A 
when 
- only £15 The 
Evidence whereby M* {ball be Con- 
demned » ought 10 be fo pram Of 
evident n th2 
World may be Þ 

thing 40% Y; or in his Deſence. 
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what they ſay, Mir 200. And na} TM 
from others, as ill-tongued, 1ll-dif-F! be | 


poled, &c. People, Bratt. Brit. Stanf. | 
* The great Lord Cote ſays, of old; 
*time ( as yet, ſays he, indeed it \ 
, * ought to be ) Any Indictment was © 


© not to be found but on Credible 


* Witneiles, and plain and dire& 


* Proof ; ; and never upon Probabil:- 

* ties or Inferences, &c. Izff. 2. 384. 
The Famous Montagne , P. 1040. 
ſays, 4 tucr les gens il fant un clarte 


bien luminenſe > actte, And the 


Lord Coke, Inſt. 3. 25. Ir's moſt ne- + 


ceſſary, as many bold there ſhould 
be tro good Witneſſes produced: to 
the Grapd Jury to prove every In- 
dictment. And the Proof, fays he, 

ought tO be wore clear than Links. 
Exc ery Jury muſt always remember 
they may preſume nothing but [z- 
rocency; and Ianocency, they 010ht, 
until the contrary proved. Of pre- 
fumption and Argumentative Ver- 


dicts, 
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o&# gifts, &c. finding one Guilty, there 
-| be ſeveral very ſad Examples. One 
” the Lord Coke tells of, 15, There 


beins two Brothers, one dies, leau- 
ing an Eſtate and an only Child, the 


* other Educates it , and one Night 


Corredin7 it, it cryed, Good Unkle, 
do not kill me, ani next Morning tt 
was pore no body knew whither. {his 
Brother is Accuſed of its Death up- 
oa Fwideace of the matter aforeſaid, 
that he beat it, it was Touns, about 
Nine years old, tit cryed, as afore- 


ſaid, it was never heard of fince, and 


that the Unkle enjyys an Eftat: by 
this, The ury fiad him Guilty, and 
he was Hanned, hut about a year af- 
ter it returned ſafe and well, Init. 3. 
272. The Scripture enj2; ns. the 
uic always of zo Witnetles ar iealt 
when yet the Puniſhment them, and 
there was fo much leſs than mow with 
5, for the Crimes to be puniihed, 
Deut. 17. 6. 16. 19.15. Mat. 15. 16,.- 
F 5 To..1 8. 
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70.18. 27. 2 Cor. x3. 1. Heb. 1 Ai 


28 Vox unins aullius Vox. One: ] tr 
15 none, /. 8. C. de reſtibas. Que Ol 
dam ſir int cauſe que plures quan, Ll 
auos exionnt teſtes, nulla tamen que}, Þ 
unins teftimonio terminetur , lays the | 
Civil Law. In ſome Caſes there! ! 
mult be more than two Witneſſes, * 
but never fewer, c. Licit 23. in fin | 
extr. deteſf, By the Ancient Laws 
of Enzland, no Indictment was to 
be received againſt a Presbyter 
without three,or at leaſt two Witneſ 
ſes ; againſt a ks) Deacon with-! 
out twenty fix, or at leaſt twenty 
four ; againſt a Card'ni! Prebyter 
bur with ſixty four, or at leaſt fourty 
tour ; nor againſt a Cardinal Biſbey 
without ſeventy two Witneſſes, | 
Lamb. 178. The general Rule 1s, | 
In ore dium vel trium ftet onme ver/- 
bum ſi modo ſint omni exceptions ma- 
zores, Two or three Witneſſes be 
enough, if ly able to no Exception : 


Any 


On, 


yurrmmme— : 


MY 
$4 
lt 
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Be 
== 
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Any oze Perſon may invent or con” 
trive any Story for Malice or envy» 


" or other End, to take away ano” 


thers Life, &c., And who can dil- 


prove or detect him ? But it's not 


ſo ealie for zwo to do it; yet two 
may poſlibly alſo agree and contrive 
an Evidence together, and ſo form 
it, and frame Circumſtances all a- 
greed of before-hand between them, 
that being falſe, it may yet ſeem 
very plauſible ; The Children of this 
World be wiſer than the Children of 
Lioht. Jezebel had two Witneſles 
againſt Naboth ; and two Witneſles 
were againſt Chaite Suſazza, to 
prove her Avoutry, yet both had 
talſe Evidence againit them. S- 
{anna was acquitted, only becauſe 


the Witneſſes difered what Tree it 


was under. In all Tryals whatſo- 
ever in Ergland, cither at Civil 
Law, or Common Law, where 15: 


no Jary, there all will confeſs, mult 
| be 
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be zwo Witneſſes at leaſt, Co. L. 6, [ 


We 
And always that VW itneſſes are to bf x 
joyned to the Jury, they mult be x 
tw at leaſt, bd. "And | in any Lawy { 


any where muſt be alw ays two With 
nefles at leaſt, and no place can be 
pretended of otherwiſe, except onhl 
Enland. And that it ſhould*be {0 
here, even when there 15 a Jury too, 
fee 46 Af]. 5. Barree 241. Enqueſt 
4.2. Brac. l ano. 45 E. 3. 
And fo is expreſly Mir. c. 2. &c.|\ 
Forre/e. 33. © £. 6.” Inf. 3.26. 
And ſo it was agreed in ÞB. C. [ri 
. El, And the only Reaſon why | 
it ſhould be otherwiſe, is as afore- 
jaid, that the Jury be prelumed to || 
know themſelves; to the value of || 
one Witneſs more. Bur if it fo fall 
out, that really they know nothing 
themſelves; then, ſhould ey find þ, 
one Guilty upon a ſingle Te! timony, | 
they make that Law, which other- 
| Wiſe could not be Law, and. hind one 
Guilty 


k 
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Guilty the Law would have acquit- 
ted ; and thus a Tryal by a Tary 
would be leſs ſafe, and more de- 
ſtructive than any other in all the 


whole World again. The Jury thus 
make oze Witneſs as good as a thou- 


fand ; for had a thoufand Witneſled, 


the Jury could have done no more. 
This would occation great Mil- 
chiets, Perjuries, and other Incon- 
veniences. 4. then being ſuffici- 
ently Maliczous or Intereſted, and 
ſo deſigning B's Death; an lalian 
would Poyſor, Spaniard Stab, Freanch- 
man Piſtol him ; but being an Ezg- 
liſh-man, and expecting ſuch a Cre- 
dulous , Oiticio!i's Jury, as afore- 
ſaid, to help him, will fire chuſe 
to [rear lim to Death ; for A. has 
his Malice better anſwcrd. B. thus 
not only lofes his Lite, bur allo his 
Credit, Eſtate, and whar not ? Be- 
ſides attainting Is Blood, and ut- 
terly diigracing all his ge 
and 


A Guide £0 


l10 


ſafe this way than any other. Or 


and at laſt, how ſhall 4. be diſco ' 
vered in it? He is infinitely more | 


l 
] 


ſuppoſe one comes out of the Moon, 
and by chance ſhould diſcover him, 
he knows he 1s ſafe of his Life, he 
ſhall not dye by our Law : It any 
body happen too that will be at the 
Trouble, Charges, Hazard, and 
Danger to Proſecute him never ſo 
ſeverely. But by the Statute he 
{ſhall forfeit 4o /. or at his EleCtion 
ſtand a while on the Pillory, and 
half a year be 1n Priſon ; this 1s all, 
Likewiſe a cunning Rogue, ſuppoſe 
Robs one, &c. no Witneſs by ; if 
one offer to Proſecute him, let him 
Proſecute firſt, and he Hangs one 
thus into the bargain, and faves him- 
ſelf honourably. Or were there 
one or two Witneſſes by, but he firſt 
Proſecutes, and Swears againſt all ; 
it will go hard with them all. 


It's 


= 


{ 


= 


\ 
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It's ſaid of the Egyptians they had 
no puniſhment for lying, arid fo 
hadno meaſure in tt; But thus our 
Law tempts as well as ſcarce at all 
puniſhes Perjury. A Jury though 
have two or more Witneſſes ought 
alſo conſider and examine their cir- 
cumſtances. Amongſt the Tarks 
only ſuch may be Witneſſes as are 
Freemen, can ſay their prayers, 
have ſome knowledge in Law, be 
known of civil life and converſati- 
on, &e, Bo9{chiner Academ. 19. By 
the Laws ot Scotland ( for the moſt 
part always like ours) none ſhall be 
Witneſs under 14 years old ; furious 
people, officer of the ſame Court, 
Women, Adultrous perſons, Thieves, 
poor, whipt for any offence, infa- 
mous, convict and ranſomed from 
juſtice, kinsfolks, Companions or 
parties of the ſame crime, Clergie 
againſt Laity ; nor any ones Tenant, 


Bailift, ſeryant or any other of his 
Robe, 


' outlawed or otherwile- 


AGuide'to 


Robe, Councel, Retinue, &Cc. nor a- | ; 
ny known adverſary , nor any perſon | 


Excommunicate or Imprifoned tor, | 
or accuſed of a Crime. 8. 2. Ro. 1, 
By oz7 Laws none ought to be 4 
Witneſs that's Indicted "of Treaſon 
or Fclony and not acquitted, perſons 
excommunicate, outlawed or other: 
wile detamed, nor Judges 1n any 
caſe where they ſhall be concerned 
as Judges, Bri. 39. Mir. 117. 108, 
Bratt. 118, 119, 132, 14t., Perſons 
infam ons, 
1x H, 7. 41. Toung 116. Sranf. $8, 
ir #8. &. 3% uſt. 3 . 26. And «<ur- 
tainly they can't 7 be infamous 
as attainted of a falſe Verdict, of a- 
ny Conſpiracy at Kings ſuit, of 
Perjury, of a Premunire, of F; vrzery 
on the Star. 5 FE. c. 14. of [*ony, 
or have by jud. ment left their cars 
or ſicod on the Pillory, or be In- 
hdels, Or 7C7 [ane BCT, 0f 1n- 
ſutfcient diicretion conſiderably 
inter- 


a 
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intereſted in the matter,Crompe. 127.) 
Co. L. 6.2 A Husband or Wie can't 
' be Witneſs for or againſt one ano- 


ther, Co. L.6* nor again{t any other 
in the ſame cauſe, Szz7/, 26. Þ 
Execpt 12 criminal caſes where he 
or ihe 1s the party offended, and 
ſwears only for the King and no ©0- 
ther Evidence can be expected. The 
conteiſion of a Criminal gotten by 
fright or any artifice uſed upon him, 
or made before comes to his Tryal 
1s no Evidence againſt him. The 
Common. Law was'ſo {ſtrong in this 
point that *rill 2, 3, P. ff M5 6 86. 
no Juſtice of Peace could examine a 
Criminal ; in ſhort, 


Conditio. ſexs, et as, diſcretio, fama, 

Ft fortupa , fides in teſtibus ipſe 
Fefures, 

Ask his Eſtate, Fame and Religion, 

Quality, Sex, Age and Diſcretion. 

But 
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ſhould ſteal and take the Name of the 
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But the Judoes uſe to Determing 
who fſhall be ſworn, and what 1hilf 
be produced 2s Evidezce to the Jury] 
and the Jury what credi* or auth; 
7ity the ſame's worthy of, Cc. L. 6.1 
One that's burnt. in the hand fg; 
Felony is by ſome held to be a Wi 
nels in Law ; tor, the Crime {ay 
they, 15 purged 1o it pardoned hy 
the King. And ſome hold many d 
thoſe atoreſaid are in Law , good 
Witneſles, as Poor men ; but the Ju 
ry may conſider ſuch may eaſier be 
byaſled or corrupted, he has not 
ſo much to loſe or forfeit for 2 
Crime, he les under ſeveral necc|- 
ſities and temptations a Rich man 
does not, &c. In Solomons ( Proverbs ) 
c. 30. praying againſt poverty the 
reaſons alledged /«/? being poor, one 


* 


Lord in vain. And its for ſomething 


the Poet ſays, 


Lauantum 
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Quantum quiſq; ſud nummorum ſer- 
vat 12 4rca, 


Tantum habet > Fidei— — 
Juvenal. 


As for ſervants, &c. they are un- 
der the ſame circumſtances com- 
monly of Poor wen and worle, tor 
more apt to do any thing in obedi- 
ence, or favour, or elſe out of Ma- 
lice, &c. againſt or for their Lord, &c. 
Before the Conqueſt the Oath of a 
Thane ( one of like degree then as a 
Yeoman is now ) was in Law Equi- 
valent to the Oath of 6 YVillares, 
Pagans, Fc. ( ſervants that were 
bound ) Lamb. 56. 200. as for Per- 
ſons any wiſe I7famors, ſuch will 
not value or ſtand upon their Cre- 
dit, or but the leſs, ſince have lit- 
tle or none to loſe, and over ſhoes 
over boots. As for criminal Perſons, 
It's a maxime, Ju/titia mom poteſt 


cum ſcelerato commercinm habere, He 


that 


© Oy ——— —_—— 
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4 ma' 


that has been once wicked, or iq y;. 
one thing, may be ſuſpected again 2 | 


or in another thing, hence where | 


Defendant is ſuppoſed in Law guilyf ", 
but of a contempt, Treſpaſs, def x 
ceit or injury: He iÞhall not wag 
his Law,for the Law will not beliews 
hin, though would believe andthe} 4, 
againſt whom is an action of Debt, p 
Detinue or Account, Co. L. 295. 
As for one under 14 Years old  . 
ſuch are,as our Law ſays, not arrived 

at Diſcretion, ſuch may miſtake, | 
be Influenced, &c. and ſo of all the | 
reſt, But it were not amiſs if Ju: 
ries heard all perſons weighing 
their Teſtimony as ought. A Jury 
ſhould miſlike any Witneſs alſo that 
in's Evidence varices, delivers him- 
ſelf 1n any paſſion, ſpeaks at ran- 
dom or not cautioully, or ſeems to 
ſide with or againſt either party, or 
to argue, or to offer proving Nega- 
tives. None can {wear a Negative,nor 
may 


” 
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The be admitted to give Teirimony 


. F directly againſt an Affirmative, 48 E. 
£2. 30. 12 44.6.6. Aſiſe 408. 12 H. 


þ 4: 9. ba E. 3. 10. 43). © 0 


| Fleta 11,6.c. 6. FB. 130. h. 97. c 
'A Jury may take notice of particu- 
lar Statutes, Parencs, Judgments, 
| and other Records give: a 11 Ev1- 
| dence and may go agaluft Efto- 
pels, Concluſions, &c. ſo it be ac- 
cording to the very truth ; tor they 
| muſt [pc cak the truth, in all Caſes, 
| Co. 4. 53. I's much the Jury does 
not always examine Witneſſes 1hem- 


ſelves. I1thethar examins them be 


corrupted or any wile ill affected, 
He may eaſily miſlead the whole 
courſe of Evidence, He may coun- 
_ tenance which ſide he will pleaſedly, 
' hearing the one fide or one ſort, 
bur the other aot without brow- 
beating and uncaſineſs, He may 
friohren , diicountenance, divert , 
puzzle, diſtract or otherwiſe abuſe a 
Wit- 
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Witneſs, He may Flatter, wheadke,Þ{01 
prompt, ask leading queſtions, di-Fto 
rect, &c. and thus darken and per:ſ c, 
plex the truth. FT 
How does a Jury diſcharge his| p, 
Conſcience thus ? "The Jury 1s the| x 
only Judges alſo of whar is ſaid, and} r; 
how the Verdict ſhall be given, and} 5; 
they whoſe Conſciences are to be} « 
latisfied, and certainly know beſt | { 
what they want to know, &c. un-| 2 
leſs walk by implicite faith, and } |} 
therefore be the moſt proper to ask | 1 
the Queſtions. | 
All that is aforeſaid ſhould allo | | 
the rather be as propoſed, confider- | . 
ing how the Law is now alter'd as 
to Accuſers', Judges, Witneſles, } 
Councellors , Solicitors, &c. Anct- } 
ently Omzis qui crimen objicit ſcri- 
bat fe probatirum. Et non oportet 
quenquam Judicari vel dammart pri- 
uſoanamn levitimos accnſatores habeat 
preſeates, Li, Guil. 1. c. 5. All Per- 
| ſons 
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de, Ffons that Indicted any other were 


Fto be ſufficient, reſponſible, &c. Co. 
Yer- 
_ anſwer damages it the Accuſation 


5. 120. Acculers gave ſecurity to 


proved falſe. Mir. 19, 120, 124, 
147, 195. Glanv. 75. longam Carce- 


'ris inducunt incluſionem cum redempti- 


one, falſe appellationes & hujuſmoat. 


abettatores, Fleta 142. Fines were 
ſet on Appellours, 11 R.: 2. Fines 
2..15 E. 3. Fines 49. ro IF £4 
brought an Appeal in any Cafe and 
was either barred, nonſuited, or lus 
Writ abated, He was fined and im- 
priſoned 7mediately without Defen- 
drts trouble. & H. 4. 17. 20. Brit. 
245. 32, Aſſ9.42.E. 3, 20. Appellee 
acquitt , the Apellour was by the 


f ſame judgment without more trou- 


ble impriſon'd a Year and day, and 
was to repair the damages of Cre- 
dit, trouble, charges, &Cc. of Appellee, 
beſides, undergo a grievous Ranſom 
or Fine to the King ; and ſo was it 
ot 
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of Abettors or encouragers of the 
proſecution, Fleza 53. It was deathF 
to Appeal innocent perſons of any| 


mortal Crime, till ZZ. x. brought 
it to Corporal puniſhment and {a-| 
tisfying the party grieved his dama- 
goes, Mir. 250, 251. So the Law- 
yers were puniſhed for aſliſting the 
Accuſer, and a year and a day's Im- 


priſoament inflicted on a Sergeant, 
Lawyer, Attorney , or Clerk, to 


uic Deceit or Collufton in a Court, | 


or Conſent to 1t either in favour of 
the Court, or any Perſon elſe, Fl- 
za, $7, Counceliors were to be 
ſuſpended Practiſe, if tendered falſe 
delays, falis Wiuicles knowingly, 


uſed Dzceits, F:.ciuons, or Untruths | 
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tothe Court. And were to Srvear 
not to maintain or defend any 
wrong or falſity, Mir. 121, 122. 
And it's by a kind conſtruction they 
be not yet lyable in ſeveral Caſes to 
be punubed, as Barrettors, Main- 
taincrs, 
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tainers, &c. An Aſlize did lye a- 


gainſt Councellors, Attorneys, &c. 


' by whoſe ill praftiſe or means any 


one loſt but a Free-hold in Land, 


.| Mir. 154, 209. Brit. 315, So Wit» 
. | neſſes have formerly been puniſh- 


ed ſeverely. In the Scripture, the 
Story of S«ſanna, the Witneſles are 
put to Death. By Moſes's Law it 
was Eye for Eye, and "Tooth for 
Tooth, Life for Life, &c. againſt 


_ falſe Witneſſes, Deut. 19. 21. By 


the Law Corne/za amongſt the Ro- 
mans, a Witneſs that occaficned 
another's Death by falſe Teſtimony, 
loſt his Head, if one of rhe greater 
Quality, elſe he was Hanged on the 
Croſs, or given to Wild Beaſts, $7m- 
ler. Before the Conqueſt, that of 
Moſes was moſtly ; ſo with as, only 
ſometimes it was Baniſhment, &cc. 
Ll. Ed.c. 3. Etheljt.c. 10.25. Edm. 
c. b. 35. &c. Edw. ©. Gru. c, 11. 
Auſſi ſont homicides devolunt juges 
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& teſmonis que fauſſes , 


accounted Diſleiſſours, if wronged 
any one in his Title, Brt. 13 7.Mir. 


I54, 209. Brit.315. In Scotland, 


Fudex qui ter male judicaſſe convittus 
fuerit perdit Officium & fit infami,, 
Stat. Rob. 1. c. 28. A Judge con- 
vitted of thrice having 11] Judged, 
loſes his Office, and is adjudged in- 
famous. Says Glanvil, Tenetur Cu- 
ria Tudicium ſuum tueri per duellum 
& maxime per illum qui Tudicium 
reddidit. Et quidem i Curia de 


falſe Fudicio convita-fuerit, Dominus 


Curie in miſericordii Regis manet & 
perpetuo Curiam amittit; praterea 
tota Curia in miſericordia Regis re- 
manuet, Glanv. 66. Altreſi qui fans 
jugement fuit pert fa Were ft il ne 
pre! 


Ax. 24, ] p! 
36. Falſe Judges, and falſe Wit. 
neſſes are guilty of willfully killing 

en. After it came to cutting out} 
of Tongues, Mir. c. 4. L1. Cann, | 
c. 15. As for Judges, they were} 


pe 
Vv 


ſ 
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prer prover ſor ſaintz-que' mels: 'wh 
poet juger, Lamb. 162, 64." Alſo 


| whoſoever gives a falſe Judgment, 
| ſhall forfeit his Were ( what's Life 
.Þ is worth) unleſs can prove on'Oath 
* he could Judge no better. Judges, 
 jf Condemned one to Death againſt 


their knowledge, or by Tgnorance 


| of, or in what they ought not, 'as 
Judges , be Ignorant of, they be 


Murderers, &c. and to dye as ſuch, 


n- | Mir. 256. v. Bradt. 412. | King 


Alfred's Law was, That talſe Judges, 
becauſe diſhonour God, whoſe Vis 


- | cars they be (the Scripture calls 
' them Gods) and the X7g, which 
* raiſes them to ſuch an Honourable 
* Seat as the Chair of God; they 
} ſhall ( firſt) make; ſatisfaction to 


the Party grieved, forfeit what elſe 
they have, and ſuffer further Puniſh- 
ment at Kings will and pleaſure. 
And it they talſely put to Death 
any, then to dye themſelves, and 

G2 alwav's 


9 VR A DER root 


x24 . AGuideto 

always at leaſt to ſuffer like tor like, 
Mir. 265. 301. _ Appeal of one's 
Death lay againſt a Judge for Judg- 
ing one fallely or wrongfully to 
Death, Mir. 136, 258, 298. Pre- 
ſentments were made againſt Chan- 
cellours, Judges, &c. tor breaking 
their Oath, Mir. 144. There were 
44 Judges hanged in one Year for 
wrongtul Judgments, Mzr. 296. &c. 
And fays the ſame Book, it's an a- 
buſe, that all things re not ſo now, 
296. What became of 7re/tlian 


and Belknap, of later years But 


now the Law ſeems clear otherwiſe, 
we have little or no puniſhment a- 
gainſt Chancellours, Judges, Coun- 
cellors, ' Attorneys, Clerks, Wit- 
neſſes, &c. yet were Juries then ſo 
cautious, as aforeſaid, with and a- 
gainſt them, where ow therefore 
how many times more Jealous and 
cautious have they reaſon, and 
ſhould they be? 

The 
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The Law conſidering the preat 
burden that lies upon the Conſcien- 
ces of Jury-men, has favoured them 
with this Liberty. They may, as 
aforeſaid, takeupon them the know- 
ledge of what the Law 1s in the 
matter, or upon the truth of the 
Fact, as well as the knowledge of 
the Fa, and fo give in a Verdi 
generally that the Defendant 7s 
Guilty or not. Or they may give 
in ozly the matter of Fa, particu- 
larly. how they find it to- be, and 
then leave it to the Judges to deter- 
mine. Or they may acquaint the 
Judges how the: matter of Fat 
ſtands, and then ask the Judges their 
Opinion, as to the matter of Zaw, 
and then determine the whole mat- 


ter themſelves, The Grand Fary 
ſtrikes out of the Indictment what 


they be not certain 1s true;. or may 


any wile alter it'to what they be 
certain is true: Or if any thing be 
G 3 in 
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ter than which he ſtands Indicted 


dant of his malice fore-thought Fes 


. 
. ene) 


in it they be doubtful of, they may 
ſuperſcribe it - /g»oramns, at their 
EleQion, inall theſe Caſes. Thus 
if a Jury find the words not ſpoke,or 
the Fact not done, with, and accord. 
ing to the Aggravations & Circum- 
ſtances in an Indictment, &c. men» 
tioned : They ought cither not find 
the Indictment ( tor one not being 
Guilty as the Indictment mentions, 
is conſequently notGuilty of thatIn- 
dictment,but rather ſeems,1f Guilty 
at all, Guilty of ſome other mat- 


of, and ſoot ſome other Indi&tment 
only ; and then. let the Proſecutor, if 
ſo fond of. troubling his Neighbours, 
bring ſuch other :.) Or /trike out 


what they have not ſufficient Evis 
dence of, as do often in Inditments 


of Murder (which ſay the Defen- 


lonioully Killed and Murdered ſuch a 
firike out the words of his ma- 
- lice 
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lice fore-thought, and Murdered, ha- 
ving no Evidence of the Malice, 
but ſufficient of the reſt, and then 
Endorſe it Bl/x vera, and fo find 
the Bill Man-ſlauzhter, inſtead of 
Marder.. So was it of an TIndict- 
ment againit Lord. Chandois and 
Count Arundel his Second in a Du- 
el. In like manner when the Evi- 
dence proves a Fact done only by 
miſchance, detending ones ſelf, in 
time and place of War, when De- 
fendant was nou Compos mentis, an 
Officer doing his Office, &c. the 
Grand Fury alter the Indictment acs- : 
cordingly. So of the Petit-Jary 
only it does not alter the Indictment, 
&c.but inſtead of altering Murder to 
Man-ſlaughter, &&c. as atoreſaid, in 
the Indictment,they only ſay,Guilty 
of Man-ſlaughter, and not of Mur- 
der; or Guilty of Chance-medley, 
Se Defendendo, Exc. Or they may 
tell the Court particularly and. 

| G 4 plainly 
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plainly how they find the Truth in 
and of the whole matter to be fo far 
as concerns the Fat, or what was 
done or {aid. As in Caſes of words, 
what were ſpoke, where, to what 
intent, &c. and fo leave it to the 
Court to Judge upon it according to 
Law, and to tell what the Law is 
thereupon, and ſo þe diſcharged 
themſelves, which 1s called giving 
a ſpecial Verdict. Suppole A. bring 
an Action of Debt on a Bond againſt 


B. as Heir of C. and B. pleads he 


bath nothing from C. to pay any 
thing with; and A. replies, that he 
has, &c. and fo the Iſſue is joyned 
( or what the Fury be to Try, is ) 
whether B. has any thing, as afore- 
faid, or not. A. proves that B. had 
before the Action, brought ſome- 
thing ſo, but aliened it by traud 
and 1ll Practiſe, to-deceive A. of his 
Debt. Now, they finding the mat- 


ter or caſe to be thus indeed, and the- 


Law 


Engliſh Furies. 129 
Law being ( for there is a Statute) 
12 El.) that ſuch aliening ſhall be 
void, and conſequently, the Heir 
chargeable nevertheleſs: They may, 
if will, as aforeſaid, either take up- 
on them to know the Law, and in: 
this, or any Caſe, ſay generally, 
they find for 4. Or not take no= 
tice of. the Law, but ly of the 
Matter, and fo tell the Court how, 
and what they find the matter to 
be; and thus leave it-to the Court 
to Judge in Zaw, whether ought to 
be found for, and this is their moſt 
fate way. 'To this end was the Szaz. 
of Weſt. 2.c. 3. that if a Jury doubt 
on the Evidence what.the Law 1s, 
and therefore what to do, they 
might leave it'to the Judges to. de. 
termine. Bur, fays Cote, this Sta-: 
tute is only in afarmazce of the Come" 
mon T.awv, Tnff. 2.425. 13 E.1.39., 
See a ſpecial Verdict in Cafe of 
Murder, Co. 4. 44. C6. 9. 63, One 
£612; * - in 
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in an /nformation, N.B. Entr. 3765. 
378. Co.1.22., One. in Atraing, 
Dy. 173. So.in a Caſe about Mur. 
der, the Fury. telt the Court, they 
find the Killing it- ſelf. to. be true, 
but not the Killing Feloniouſly, as 
mentioned in the Indi&tment, and 
ſo ask the Opinion .of 'the Court if 
it be Murder, Co. 9. 69. So the 
Fary found the. Parties Indicted for 
Rzotouſly tearing the Petition,Guilty 
of tearing the Petition, but not of 
the Rzoz, Ee. It's true, it's doubted 
in Moor, c. 1002. whether in a Writ 
of Right a Fury may give a. ſpecial 
VYerdict, Burt as there 1s ng Reaſon, 
that if- the, Cauſe _ be. indiffterently 
plain, as to the Law, the Fury them- 
{elves ſhould not put an end. to it, 


muſt needs follow ; vet on the other 


giving a General Verdict; as Guilty, 
or not Guilty, Ec. without.ſo much. 
further Charge, loſs of. Time, and 
increaſe of Trouble, as otherwiſe 


| 


hand, 
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hand, there is as little why,if there 
be difficulty in Law upon the Caſe, 
that they being moſtly unlearned 
in Law, ſhould be bound to find- 
generally Guilty or not, &c. and ſo 
find and fay on a ſudden what-s - 
the very Law, as well as Fact, when' 
ſome ſuch Caſes have ſeveral years - 
puzled all the Judges to Reſolve. 
And it's againſt all Reaſon, that the - 
Eleition of giving a ſpecial Verdict, 
or general Verdict ſhould be in the 
Judges too ; for the Fury beſt knows- - 
ing themſelves, their own Capaci--- 
ties and ſtrength, do therefore beſt-. 
know wlten meet with difficulties: 
to them in Law, .and ſo when to - 
give the one or other : And ac- 
cordingly -are the beſt. . Opinions: . 
that the Jury may  chuſe, be the-. 
Action, &c. real, perſonal, or mixt, - 
Civil, Criminal, Publique, or Pri- 
vate; and be the Iſlue -general or- 
ſpecial, orin any — ; 

And 
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And that the Judges mult accept of, 
and can't refuſe ſuch Verdict, 13 E.r, 
30. Fitz, F. of P. 114. C0.9. 14, 
_ 2. 425. Jnſt.4. Co. L. 227, 
AZ0Os 


their Opinion or Verdict, &c. be- 
tore Recorded in Court, Fizz. F. of 
Fc. £6 £205 


All faid any where above of Grand 


Faries, may be applyed to the other 
Juries; and no body will ofter to de- 
ny but ozher Jurics ought tor be as. 
{trict, circumſpect, and caretul, 6c. 
as aforeſaid, though would pretend 
otherwiſe of Grand FJaries. 
A Petty. Fury may abridge a fault 
a Grand Fury finds one Guilty of, but 
can't enlarge it: As one Indicted of 
Murder, may by the Petit Jury be 
found Guniity of Man-/lavzhter, 
Chance-medley, &c. inſtead thereof; 
but 'One being Indifted of Mans 
fianghter, can't by the Petit Jury be 
| found 


Either Fury may any time alter 


_ = 2 
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found Guilty of Murder, or any 
reater Crime than Man-ſlaughter. 
A Petit Jury can't give any Ver- 
dit againſt any one, where Lite or - 
Member 1s 1n queſtion or danger, 
but only 1n the Court, whilſt alſo 
it's fitting, &c. though in. other 

Caſes may. 
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LET TER 


TO: THE 


Author. 


Aving by your Friend re-" 
" ceived your Treatiſe con-. 
' cerning Furies, with de 
- fire that T ſhould ſhew it 
to one whoſe courſe of Study is fo 
well known to be Converſant with 
Ancient Records and Books, as his 
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Judgment is worthily Eſtecmed, T 
did, after Thad Read it over, per- 
form that Truſt, by ſhewing it to 
that Learned Gentleman, whoſe 
Opinion, your Friend told me, was 
defired ; and further,by that Gentle- 
man, it was Communicated to ano- 
ther Worthy Perſon of the ſame 
Courſe of Study ; and both of them 
having Read it over, I trom them: 
return it to you,with ailurance, that 
they, as well as I, have tad much 
Satisfaction and Delight by ſeeing 
ſo uſeful Subject Matter fo Learn- 
edly Treated of, in a time, when 
the Pubiiſhing it fe2ms not only Seq- 
ſonable, but Neceſſary. 

I with we might have tlie Happi- 
neſs to know you,bur being aſſured, 
by your Friend, that you have ta- 
ken a Reſolution, as 5 =t, t5 Con- 
ceal your Name, we inult tor the 
prefent , think 1£ cnong' to believe 
tat Treatile is Compoicd by a 
Worthy, ©. WE N00 17 £0: be done 


by 
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by no other than a Learned May. 
And I muſt, in returning your 
Manuſcript, preſent you ſome Mat- 
ters and Caſes which occurred to. 
our Thoughts in Reading it ; which 
being agreeable wich yours on that 
Subject , yet ſome of thoſe Caſes 
and Inſtances, I am about to men- 
tion, not being ſo particularly Ex- 
preſs'd in your Book, though two. 
or three Paſſages which are in 
yours [as concerning all the Twelve 
of a Fury of Tryal to Conſent 
m Verdict ; and in Grand Furies , 


| Twelve at the leaſt to Conſent in 


making Preſentments , or Indict- 
ments ; and the: Matters of ZEmpſor 
and. Dadly] I ſhall herein repeat, 
becauſe they will relate to the other 
Paragraphs here intended 5; what 
may ſeem nor mentioned in yours, 


| are offer'd to you to conſider, whe- 


ther you will Inſert them.in ſome 


proper places among the Leaves. 
ard. 
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and Parts of your Book, and reje& 
the reſt that I ſhall, Write in theſe 
Papers, unleſs you pleaſe to receive 
them all together-as they will be 
ſent to you , by way of Letter, 
which yet muſt want the Ceremo- 
nial Form: of Addreſs, whilſt you 
torbear to let me know to whom to 
direct my Reſpects. 
What I am about to preſent to- 
you, relating to this Matter, are ; 
Let any Sober Citizen : conſider, 
how Legal, Juſt, and Reaſonable, he 
would think it , if being of clear 
Reputation, Credit, and Innocency, 
he ſhould be Indicted for ſome Bale, 
yet Capital Crime, upon the Oath, 
of a- ſtrange or: bad *Pellow's Evi- 
dence, who ſhould be altogether un- 
known to the Grand Fury, or vehe- 
mently ſuſpected to be a Raſca/, not- 
withitanding which they ſhould * 
(by the Judges Directions) find the 
Bill, and thereupon the. Citizen 
- ſhould 
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ſhould be publickly Arreſted by Of> 
ficers,haled from his Houſe or Shop; 
Committed to Priſon, his Goods 
Inventoried, and Gards ſet upon his 
Houſe to prevent pretended Im- 
bezelments, and his Credit and Re- 
putation utterly ruin'd , without 
Remedy. Andatter allthis, that it 
ſhould be faid , the Grand Fury did 
well to find the Bill from whence 
all theſe fad and woful Conſequen- 
ces follow'd, «pon ſuch late applaud* 
ed: Notions , that the Grand Jury 
are not to be Tudges of the Credibi- 
lity of the Evidence ; or that the 


Citizen i not in danger of his Life, 


till his Tryal by another Jury. 
Again ; How much would ſuch 


Principles have been abhorred, and 


declained againſt, if a Woman, no- 
torious for being a Common Whore, 
ſhould have Indicted the late Arch- 
biſhop of Canterbury , for a Rape, 
and the Grand Fury ſhould have 

| found . 
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found the Bill, whereupon the Arch. 
biſhop was to be Committed to Pri- 
fon, Suſpended from Eccleſiaſtical 
Juriſdition, his Goods and Chat- 
tels all over Exg/and Inventoried by: 
the Sheriffs? Would the Pleg have 
Excuſed the Grand Jary, in the opi- 
nion of any Unbiaſled and Impar-| 
tial Man, that though they believed 
in their Conſcience, that the leud 
Woman Swore falſe, yet, they being 
to find according to her poſitive 
Evidence, they, as fo many Pariſh 
Clarks were but to ſay Amen to. 
her Oath of the Fact; and fo find 
Billa vera againſt that Eminent Pre- 
late? © 
It may be alſo conſidered, whe- 
ther the Statute 13 Car. 2. cap. 1. 
which. requires that perſons. ſhall 
be Indicted and Accuſed by the Te- 
ſtimony and Depoſitions of 7wo 
1 awful and Credible Witneſſes upon 
Oath can be Interpreted to make the 
Teſti= 
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| Zeftimony of Two Witneſſes not Cres 


dible, Sufficient Evidence > If the 
Witneſſes are to be Credible, as the 
Statute plainly declares theyought 
tobe ; then it may be further ask'd, 


Who are to be Judges thereof? Tf 


the Judges? hen they take upon 
them to Netermin Matter of Fad, 
and ſo become: Judges both of Law 
and Fact: And what need rhen is 
there of Grand Faries 2 But that 
the Credibility of the Lives, as well 
as the Circumſtances of the Evi- 
dence of the Witneſles 1s Intirely 
left to the Grand Fury, 1s plain from 
this ; That if one of the Judges be 
produced as a Witneſs, he muſt in 
that reſpect, for that time, leave his 
place as a Judge, and be Sworn, 
and appear betore the Grand Jury, 

as any other ordinary Witneſs. 
Beſides , It the intire Judgment 
of the Evidence had not by the Law 
been left to the Fury , then they 
woulg 
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would be finable , if they ſhould 


refuſe to find according to the di- 
re& Swearing of the Witnefles , 
(whether-true or falſe, probable or 
improbable to them, ) and it they 
ſhould not implicitly follow the 
Pleaſure and Direction of the 
Judges. 

But that the Jury is not finable, 
zs adjudged in the Caſe, you remem- 
ber of Buſhell, 7 7he Lord 
Vaughan's Reports, by Solemn and 
Seaſonable Reſolution of the Tudges, 

And ſhould not the Grand Jary 
be Judges of the Credibility of the 
Evidence before them , the Afrda- 
wits of Two Perſons who ſhould 
Swear Treafonable Words againſt 
any Man would be ſufficient to 
bring him immediately upon the 
Tury of Life and Death, and then 
the trouble of a Grand Jary would 
ſeem only a piece of needleſs For- 
mality, which our wiſe Anceſtors 
never 
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never thought ſo ſlightly of before; 
and certainly the Uſe of them would 
never have been continued, nor 
would Men of fo Great Worth, as 
they generally are, or ſhould -be, 
Serve therein ; where Sheriffs make 
a Conſcience of their Duty to Re- 
turn ſuch. _ 

It may not ſeem Impertinent 
here, to mention a Memorial, or 
Credible Report, of what happen- 
ed in the Reign of Queen Z17za- 
beth, concerning a Fury, at a 
Tryal, whereof the ſubſtance 1s ; 
That a Murder being committed, 
a Man, who was ſuſpected for 
the Fact, was Arraigned beforc 
the Lord Chiet Juſtice Ander- 
ſon , at the Aſſizes ; the Evidence 
was ſo ſtrong that the Judge direct- 
ed the Jury to find the Priſoner 
Guilty ; and they going together to 
Conſult of their Verdict, Eleven 
were for finding him Guilty, but 

the 


144 A Letter to the Author. 


the twelfth Man was againſt it: 
This begat great Diſpute ; and the 
Judge expecting a preſent Verdict, 
ſent for them to know the Reaſon 
why they ſtaid ſo long, he being 
ready to rife; the Jury told him, 
they were all agreed but one,where. 
upon the Judge askt him, why he 
did not agree with his fellows to 
find the Priſoner Guilty, ſeeing 
there was ſoplain and tull Evidence? 
To. this the twelith Man gave no 
Anſwer ( where by the way may be 


noted, that none of the Fury are 
bound to declare their Reaſon for 


their Opinion.) So the Jury was 


ſent out again ; but no perſwaſions 
could prevail with the twelith Man 
to agree with the re{t - Therefore 
the Jury were ſhut up all Night 
without Meat or Drink, and 1n the 
Morning great were the Complaints 
from the eleven, of the indiſpoſition 
of their Healrh ; ſo that the Judges 

1n 
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in Commiſeration ſent for them, 
and they agreeing with the twelfth 
Man, the Priſoner was found Not 
Guilty, and ſo acquitted. After 
the Jury had given in their Verdict, 
the Chief Juſtice defired to ſpeak 
with the twelfth Man, and that he 
ſhould come to his Lodgings atter 
the Court ſhould riſe: When he 
came, his Lordthip taking him a- 
fide, told him, that the Countr 
look'd on him as an Honeſt Man, 
but in what he had done, he much 
doubted there was ſomething extra- 
ordinary, and defired him to tell 
him what it was : The Juror, with 
a diſturbed Mind, told him, that if 
it might not tlirn to Is prejudice, 
he would diicover the whole bufi- 
neſs: To which the Chict Juſtice 
Lepiyed, that it ſhouid not, and 
gave him his hand upon it ; where- 
upon tie Juror witi tears told him 
that he was tlic Perſon tht kad un- 
40 H fOrtit- 
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fortunately killed the Man, and that 
the Priſoner was not Guilty of it; 
and that this Juror had not ſought 
to ſerve in the Jury ; and confeſſed, 
that after he was Sworn, «pon hy 
1.ordſhips Direttions, aud the Juries 
Importunities, he had once reſolved 
to comply, and find the Priſoner 
Guilty; but when he conſidered, 
that was to add Perjury and ano- 
ther Murder unto Murder, he Re- 
ſolved to be ſtarved to Death, ra- 
ther than to agree thereunto. When 
the Chief Juſtice had heard him out, 
you have, faith he, done a very ill 
thing ; but ſeeing you have not ad- 
ded one crying ſin to another, Pray 
God tor Pardon, and 1 will get you 


the Queens Pardon. 
ir, you having mentioned in 
your Book, I might omit to ſay 
any thing, that Juries of Tryal 
every one of the twelve mult a- 
gree, or no Verdict can be qo 
an 
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and no way ſhould be introduced 


to go to the Vote, and Poll amongſt 


themſelves tor the major part. But 


I could not forbear mentioning it 


again, becauſe ſpecial notice ſhould 


be taken thereof. 
And alſo of what you have very 


well obſerved, that Grand Juries 
-ought not to find any Bill, or make 


any P reſentment or Indiftment, unleſs 
twelve of their number agree to the 
Preſentment or Indiftment. The 
Rule of Law being very clear in 
this point, as may appear by the 
Statutes that direct Enquiry to be 
by the Oath of twelve Men : And 
all rhe ſaid Statutes prove, and ſome 
of them expreſly declare, that En- 
quiry by the Oath oi twelve Men 
hath always been the laudable Cu- 
ſom and Uſage of this Realm: 
Theretorc though Grand Juries con- 
fiſt of a greater number, and may 
put matters that come before them 

H 2 to 
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to the Vote and Poll, yet the ma- 
Jor part of them ought to be twelve 
at the leaſt to agree to any Bill of 
Preſentment or Indictment ; for 
there cannot Lawtully be any Pre- 
ſentment or Indictment , unleſs 
twelve of them conſent thereunto, 
which I could not forbear the more 
cxpreſly to repeat; /r being fit and 
neceſ. ry for all Gentlemen and others 
who ſerve in Grand Juries to know, 
to prevent miſtakes of what is fo 
plainly the Law 1n all Caſes of 
Preſentment and Indictment by 
Grand Furies, 

That Faries are Judges not only 
of Fact, but of _ by your Trea- 
tile may more | ully be ſeen, and 
may clearly appear by their Power 
to give Special Verdicts as well in 
Capital as Common Matters, as 
Caſe ot Indictment of Burglary, 
they may find only the Felony, anc 
acquit of the Burglary, and many 

{itch 
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ſuch like Caſes, as where Indict-: | 
ment for ſtealing Goods therein 
mentioned, of the Value of Ten 
Pounds, they may find the ſame to 
be but Ten Pence, and ſo to be but 
Petit Larceny. | 

And I hope it will not ſeem tedi-' 
ous to thew that Furzes, as well of 
Inquiry, as Tryal, have ſometimes 
been Judges allo in Matters of the 
Church and Religion, even in time 
of Popery. 

As in Caſes of Pramunire, inch. 
anciently was the Care and Watch- 
fulneſs which our Law provided 
againſt the Danger and Incroaching 
Turifdiction of the Popes and Church 


of Rome, which have always had 


Deſigns againſt England, our Laws 
and theirs beins incompatible. 
Therefore from the time of King 
Fawvard the Third, and the Reigns 
of the ſucceeding Kings, there have 
been Laws made, That 7f any of 


iT the 
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the Kings Subjefts obtain Proviſion 
er Promotion to Benefices, or if any 
Appeal from the Kings Courts of Tu- 
tice to. the Court of Rome, G&c. 
*hey ſhall be Impriſoned during Life, 
and Forfeit their Lands and Goods, 
and be out of the Kings Protettion. 
And we know that the way of In- 
quiry and Tryal in thefe Caſes hath 
always been by Furzes.. 

There are foine other Matters 
Compriſed within the Conſtruction 
of. the Statute of Pramunire, as the 
drawing, Matters: any where elſe 
to another Examination than inthe 
Kings Courts of Law. And many 
other Otiences made to be under the 
like Puniſhment, and call'd Pramy- 
zire by other Statutes, which we 
need not here mention ; my inten- 
tion. being only hereby to ſhew that 
Furies have been anciently Judges of 
Eccleſiaſtical Matters even in time of 
Popery. 

ger and 
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And for their having been Judges 
of Religion alſo, we may ſee, atter 
King Zenry the Eighth had Caſt off 
the Pope's uſurped Supremacy, and 
by the Power of a Parliament re- 
ſtored the Crown and Laws of Enz- 
land in Church Matters, to their 
ancient Rights and Uſage , but had 
not then Caſt oft the Popi/h Religion; 
He, with the Lords Spiritual and 
Temporal, and the Commons in 
Parliament, in the Thirty firſt Year 
of his Reign, even at the Inſtiga- 
tion of the Clergy (as 1s Recited in 
the Record of that Statute, and in 
Raſtal's Printed Book of Statutes at 
Large, 31 .8. c. 14.) Enacted that 
the Statute commonly call'd) of 
SIX Articles ; whereby, 


1. The Real Preſence in the Sa- 
crament was to be believed. 
2. 'That the Comuiunion in both 


kinds was not neceſlary. 
H 4 


2. Tas 
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2. That Prieſts ought not to 
Marry. 

4. That Vows of Single Lite are 
to be kept. 

5, That Private Maſles were a- 
grecable to God's Word. 

6. That Auricular Confeſſion was 
neceſlary, and that if any one ſhould 
Publith, Declare, Say, Afftirm, Ar- 
gue or Hold any Opinion againſt 
rhe ſaid Articles , he ſhould ſuffer 
Pains of Death, without benefit of 
Clergy , and Forieit all his Eſtate, 
Real and Perſonal, and Commuilſ- 
ſions were to be directed to the Bi- 
ſhops of the Diocels, their Chan- 
cellors, Commi aries, and other 
Perſons , as the King ſhould ap- 
point, to /nquire by the Oaths 
of Twelve Men concerninz theſe Mate 
Fers. 


Of whuch Statute, the Learned 
Dr. P__ in his Hiſtory of Re- 


formation, 


CEE I ET EIT IDE. 5. x i 
as 
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formation , Folio 266. hath obſer- 
ved, © That there was but one 
«s Comfort which the poor Retor- 
«mers could pick out of the whole 
« Act, that they were not left to the 
« Mercy of the Clergy in their Ec- 
& clefraſtical Courts, but were to 
« be Tryed by a Jury, where they 
& might expe more Candid and 
«& Gentle Dealing. 

But though theſe Matters were 
thereby to be brought before a Fary, 
yet ſo great were the Arts and In- 


duſtry of the Biſhops and thoſe 


who were then moſt Zealous to 
uphold Popery, that they indea- 


vour'd ſometimes to bring back. 


theſe things to their way of Deter-. 
mining without, and to lay aſide 
Faries, and often when theſe Mat- 
ters were brought before Furzes , 
they did overawe them, and over- 
ſtrained this Law, and fo dreadtul 
were the Storms, and fo grievous 

H 5 the 
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the Perſecutions againſt the then 
Diſlſenters, that in the 35h. Year 
of the ſame Kings Reign, to qua- 
life the Severity (as by the Record 
thereof, and Raſta/'s Book of Print 
ed Statutes at Large, 35 47. 8. 
cap. 5. may be ſeen) that whereas 
by force of the former. Statute of 
31 27. 8. Certain falſe Accuſations | 
and Preſentments were brought a- 
gainſt the Kings Subjeits, and ſuch 
Accuſations and Preſentments were 
kept ſecret from the knowledge of 
the Accuſed, till time eſpied, and 
they by Malice Convitt , to. the 
great Peril and Danger of the Sub. 
jet. It was therefore Enacted, that 
Preſentments and Indictments on 
the ſaid Statute whereunto any per- 
{on ſhall be call'd to anſwer, /hall be . 
7n open Court , upon the Oaths. of 
Twelve indifferent perſons according 
to Equity and good Conſcience, and as 
ether Preſentments have been uſed 
70 
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fo be taken in this Realm in ſuch 
weighty Cauſes, according to the 
good and laudable Cuſtom and Uſage 
of the ſame. And that the In- 
quiry and Tryals upon the ſaid 
Preſentments and Tndiftments may 
Tuſtly and Charitably proceed with- 
eut Corruption or Malice accord-- 
ingly. 
If any Objedt againſt this laſt 
recited Act , That the Statute of 
21 #7, 8. of. the Six Articles, was 
afterwards , in the time of King 
Edward the Sixth, Repealed, and 
that this latter Statute of 35 ZZ. 8. 
is alfo Repealed, or of none Effect; 
Fr is to be anſwered, Thatthough 
the firſt be Repealed, and that tae 


| latter Statute, in what it relates to 


the former Statute in that reſpect 
be Repealed, or of no Uſe, yet 
as to what zt doth Declare and Af- 
firm to be the Ancient and long uſed 
Courſe of Law, that Faries ſhould 
proceed 
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proceed according to the Laudable 
Caſtom and Uſage of this Realm 
and agreeable to good Conſcience 
and Equity, and Charity, without 
Malice or Corruption, and that the 
T.zves of the Subjetts ought not to 
be drawn into danger by Falſe and 
Malicious Accuſations, and Secret or, 
Corrupt Pradtices. 

Theſe are ſuch Fandamental Max- 
ims and Rules of Law as cannot be 
Repealed, and no Judges whatſo- 
ever may give any Expoſitions 
to the contrary , any more than 
they can do againit Magna Charta, 
or any other Funcamental Maxims 
or Rules of our Laws and Qovern- 
ment. | 

Thus you may fee wiat was 
then declared by the greateſt Au- 
thority on Flarth, the King, Lords 
and Commons in Parliament , that 
the Laudable Cuſtom and Ulage 
ot this Reaim, hath ever been for 

Grand 
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Grand Furies to . make their Pre- 
ſentments and Indictments accord- 
ing to good Conſcience and Equity, 
and that they ought to proceed there- 
in as well Charitably as Fuſtly. 

Since therefore in ſuch matters 
as belong to Grand Juries to en- 
quire, or are brought before them, 
they have as large Power as a 
Lord Chancellour hath in matrers 
within his Cognifance Well might 
Antiquity call them Grand Juries, 
as Hazna Chatta 1s called the Great 
Charter, from its great and weighty 
Contents. 

Here I would not have it thought 
a Digreſſion to add, that having 
ſeemed before to ſpeak only of 
Grand Juries, and Juries of Tryal 
in Criminal Cauics, that the like 
Rules are to be obſerved concern- 
ing Juries in Tryal of Actions be- 
tween Party and Party, that the 
Judge ſhould always teave the mat- 

cr. 
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ter impartially and fairly before 
them, which would much diminiſh 
the number of trivial Actions, as 
of flander for words, &c. whereof 
there may be ſome doubt, whether 
ſome of them would bear an Action, 
# the Judge would be pleaſed at 
the Tryal not to countenance either 
Party, where a great Man ſome- 
times will bring Action againſt a 
mean or poor Man for words it ma 
be but ſlightly proved, though by 
Witneſles of ſeeming gravity, & not 
ove directions thereupon, to give 
exceſſive Damages by reaſon of the 
great Quality of the Plaintift. 

T thall further take leave to ob- 
ſerve, that both Furies of Inquiry, 
and Furies of Tryal, with their 
Power and: Priviledzes, are fo na- 
turally the Rights ot Fagli/ſh-men, 
that even when {trong Endeavours 
were uſed ro lay them aſide by an 
Act. of- Parliament , which Zmp/ſ2» 
and 


| 


| 
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and Pudley ( whom, though you: . 
mentioned in your Book, and I muſt 
take occaſion to repeat with ſome 
Obſervation thereon ) had procu- 
redin 11 7.7. to proceed without 
Juries ; yet when, hike wicked Gar- 
diners ( for Gardiners may be a Si- 
mile for Councellors and Miniſters 


| of Juſtice and Government, and 


be ſtyled good or bad as they behave 
themſelves) the aforeſaid Empſon 
and Dudley, inſtead of uſing the 
Power they poſſeſt in-their Maſters : 
favour, which ſhould have been for 
preſerving, had cut down: ſome of 
thoſe Ancient. Trees of wholfome 
Fruit. | the way of Enquiry and 
Tryal by Juries ] and digged deep 
to bury them by the Act of Parlia- 
ment they had obtained to that pur- 
poſe, and hoped they would never 
riſe again : Yet, there-being a laſting 
Life in our good old Laws, ( though 
ſometimes as little to be diſcerned, 

ag: 
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as when the Life of Trees in Win- 
ter-time retires inviſibly to their 
Roots: ) The AC of 11 H. 7. was 
Headed by an Act of Parliament, 
1 #7. $8. and the Uſe of Juries re- 
ſtored and ſprang up again, to the 
Contufſion and Deſtruction of thoſe 
Treacherous Gardiners, of whom 
the Hiſtory is Famous enough, to 
be a warning to all others to avoid 
the like miſchiet, 

And how careful Judges have 
ſince been, and ought tobe to main- 
rain the Ancient and Righttul courſe 
of Law, and not to go out of it,may 
be ſeen in Anderſon's Reports, fol. 
156. where Empſorn's Indictment is 
recited at large. That ACt of Par- 
lament by which he and Dudley, 
being as in the 94 Pſalm, ver. 20. 
like the ſecking to eſtabliſh miſchief 
by a Law, and fo contrary to the 
<ider Fundamental Law of / 'ngland 


to Enquire and Try by Juries; that 
7. Dot! 717 
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though it was an Att of Parliament 
they Aded by, it proved too weak 
to ſave their Heads; and became 
Fatal to them who procured, and 
were chief Inſtruments in the Ex- 
ecution of it ; and the inferiour In- 
{truments, the Informers and Pro- 
moters, were alſo ſeverely Puniſh- 


; ed, and dyed ſhortly after, as men- 


tioned by the Hiſtory of King Henry 


the Eighth, Written by the Lord 


Herbert. 

As an Appendix to the Treatiſe 
of Juries,might be alſo.recommend- 
ed to your Conſideration, the late in- 
creaſe of /uformations in the © 1 wne 
Ofice of Court of the Fins tench 
in Criminal Caſes, not {p44 and 
particularly expreſt on airecied by 
any Statute ; tor thereby the Sub- 
Jed is drawn into hazard of Liber 
ty and Eſtate without Preſentment 
or Inditment of Grand Jury, and 
thereby deprived of that great and 

good 
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Zood out-guard of his Liberty and 
Property, the Inqueſt by Oath of 
twelve Men, betore he ſhould be 
brought to Tryal, which is worth 
the Judges Care to redtifie, or will 
be worthy the Conſideration of a 
Parliament by a Law more fully to 
remedy for the future. 

By having, after named mpſor 
and Dudley's Hiſtory, mentioned 
the Mijcuicfs. which if not care- 
fully prevented, would grow by the 
Increaſe of the laſt mentioned In- 
formations in the Kings Bench, T 
do not in either of theſe Caſes in- 
tend any Reflection on any of the 
Judges; for as F am a Son of a 
Judge, who whilſt he lived made 
ir his Care to maintain, as well as 
uſe the Rules and due courſe of Law, 
and often, as well 1n publick as pri- 
vate Diſcourſe, would praiſe the 
Excciicncy of our Laws, and patti- 
cularly thoſe of Enquiry and 'Tryal 


by 
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1 by Juries ; T bear ſuch Honour- 
1 able Reſpects and Kindneſs to the 
j preſent Judges, as to believe and 
) hope , that whatſoever ( may 
3 ſometimes happen ) they always 
; do, and will tor the future, make 
7 1t their Care to Preſerve the Law 
 1n its due Courſe, and to Prevent 
| any Miſchief or Inconvenience from 
' Entring or Growing, in the Uſe or 
* Practice of 1t. 


E would here cloſe, but that T 


' could not totally forbear to take 


ſome Notice of the Ways which 
are uſed to Puniſh thoſe Prozeſtants 
who do not Conform in the Outward 
Manner of Worſhip and Ceremo- 
nies, thoueh they Agree with our 
Engliſh. Church 7 te Main Do- 
arines thereof, and in all reſpects 
behave themſelves Peaceasly,wiere- 
of I crave leave freely to ſay my 
mind. 

That, 
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That, though I Love our Church, 
and frequently and duely receive the 
Sacrament , and I and all my Fa- 
mily come conſtantly to Church 
every Sunday, (except hindred by 
Sickneſs, or other Extraordinary 
Impediment” and continue decent- 
ly there during all the time of Di- 
vine Service; andI fo well love the 
Common Prayers thereof, that I uſe 
part of them in my Family ; and 
would perſuade all I can to the like 
Conformity ; vet I have that kind- 
neſs to all thofe Proteſtants, com- 
monly calfd Difſenters, who by 
reaſon of 7enderneſs of Conſcience, 
different Education, or je of eothe 
manner of Worſhip, and who, tvonzh 
they differ in Opinion , concerning 


—_ . ; "a 
. fome leſſer Matters, yet hold the 


main Dottrin of Chriſtianity, where- 
in all Proteſt ants agree , notwith- 
ſtanding their different manner of 
Worthip. 


— 
pa 
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And I. could uſe many Argy- 
ments for Gentleneſs towards them; 
whereof Þ ſhall here only name 
the Topicks of ſome of them; 
which are, 

From the Common Sou of: Hue 
manity. = 
From FP rinciples of Right Reaſon. 

From Chriſtian Charity. 

From Divine C ommant, and the 
Holy $ criptures. 

From its _ well leah Ta 

God, and the Way to have his Bu. 
ſing. 

That the Beginning of Perſecu- 
tion of, and among Chriſtians was 
from Antichriſtian P rinciples. 

That Perſecution is chiefy uſed 
by the Pope and Church of Rome. 

That Unioa of Proteſtants is the 
Common Tatereſt of the Proteſtant Re 
ligion both here and abroad 

That Union of Proteſtants is the 
veſt ay to Pre ſer ve and Defc "nA 

Us 


- 
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us from the Idolatry , Policy and 
Force of Popery. 

That the ſafety of Chriſtendom 
depends upon it. ) 

That it is the beſt way to preſerve | | 
the Engliſh Monarchy , fo as there- 
by it would Ballance, and Hinder 
the French King from gaining the 
Univerſal Monarchy, and be a 
Means to Preſerve the Countries 
and Dominions of all-other Princes 
of Europe in Safety. 

That it would much increaſe the 
Peopling of this Land by quiet dwet- 
ling here. 

That it would infinitely inrich 
this Nation by Tucreaſe of Trade, and 

Value of L and. 
' That Trade being thereby in- 
creasd , His Majeſties Cuſtoms 
will be alſo very much increas d. 

That Gentleneſs, Mercy and Kind- 
neſs are honourable Qualities, 


That 
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That theſe Qualities are agree- 


1 able unto the Gracious Expreſſions 
' of his Majeſty to his Proteſtant Sub- 
< ? jefts concerning the ſame. 

' That it is ſutable to the Kind- 


[v2 : > | 
ay | neſs he ſhews to the Perſecuted French 
> | Proteſtants. 
. That we hope ſome of his Coun- 


\& fſeilors and our Belt Magiſtrates, are 
of the like Honourable Mind, con- 
c-rning Gentleneſs to be uſed to 
Proteſtant Diſſenters, and that the 
; Meaſure of their Goodneſs will 

| þ+ eſteem'd and taken by the De- 
or-2s of their Diſpoſition to ſuch 
; | Sci lenels. 


T c: 1d name more Particulars 
{+ ence much might be ſaid on 
_-em to this purpoſe;which 
ugh it would be rather 

1an Difficult, I ſhall not 

..., but leaveit to ſome 
other 
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other, who will better perform it 
than I can, it being unneceſlary here 
to ſay more thereof, becauſe it 1s 
here only proper to Obſerve how 


ſome late Acts of Parliament, re- : 


lating to Church Matters, leaving 
the Truſt of Puniſhing thereby, to 
the diſcretion of dhe Magiſtrates , 
without the uſe of Fxries ( which 
is ſo great a Truſt, as was not 
uſually leſt to any Judges in tormer 
Ages; ) thoſe who have that Power 
ought to be the more careful, dit- 
creetly and prudently to uſe it with 
Moderation , aud not fo abuſe (0 
great a Truſt by overſtraining ſuch 
Laws, hunting after, and taking 
all Occaſrons they can to Puniſh their 
fellow Subjedts with the utmoſt, or 
teyond the rigor, and contrary to the 
intention of thoſe Laws. 

And whereas one of the late 
Acts, allows an Appeal, it may yet 
ICEM 
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| ſeem hard for as Engliſhman to be 


put to that afrer-came of a hope- 


1 leſs Tryal of his Appeal by a Jury, 
z When he is deprived of his jr ff 


; Legal Gard, a Grand Fury, to whom 


y 


| and Tndittments in Criminal Mats 


by the Lawdable aud Ancient TC» 
ſage of England ,, a Preſentments 


' ters do belong. And tit is further 
' to be conſidered, that the Perſon 
who 1s brought into this Trouble, 
' may be under great Difficulties , 
| whether to deſire, or how to man- 
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nage his Appeal , when , perhaps, 
all his Goods , by ſelling whereof 
he might provide Money to Depo- 
ſit, as the Law requires , before 


| he can be admitted to Appeal, are 
| faken from him by Diſtreſs, and 


| 


at laſt his Appeal ſhall be Tryed 


| before the ſame Juſtices that In- 
. 1 flicted the Penalty on him, andalſo 
| that the Proſecution at the Trial 


I ſhall 


ſhall be managed by the Intormers, 
who are to be ſharers of the Profit 
they can get by the Poor Mans 

Ruine. _ 
Theſe are ſome of the Conſide- 
rations I could not omit to men- 
tion, together with my wiſh, that 
the good Reputation of our Anci- 
ent Laws may not be clouded by 
any more ſuch new Laws, as here. | 
in ſeem to imitate Eccleſiaſtical 
Courts, where proceedings are with- 
out Juries, which it ſeems ſome of 
our Clergy in times paſt did think 
to bring to paſs, whereof, though . 
T could mention ſome Inſtances, Þ 
ſhall only cite one tully to our pur- | 
poſe, out of the Lord Cotes 2d. Part 
of Inſ/titates,being his Expoſition on 
ſome Statutes, fo/. 599. &c. where 
he faith, /t will conduce much to the 
underſtanding of this matter, to re= 
port unto you what Articles Arch- 
Biſhop Bancroft exhibited in the 
Name 
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| Name of the Clergy, in Michaelmas 
[Zerm, 2 Jacobi, to the Lords of the 
| Council, againſt the Fudges of the 
Realm, Entituled, Certain Articles 
1of Abuſes, which are defired to be 
| Reformed in granting Prohibitions- 
| Aud the Anſwers thereunto, upon 
mature Deliberation and Confidera- 
tion, in Faſter Term following by a4 
the Fudges and Barons of the Ex+ 


chequer, with one unanimous conſent 
under their Hands. Reſolutions 
which were by them delivered to the 
Lords of the Council, and for di- 


| ſtinion ſake, becauſe there might be 
occaſion often tocite them, called Ar- 
| ticuliCleri, 3 Jacobi. 


Theſe Articles, and their An- 


 ſwers being very long, I muſt re- 


fer to be there read, as being very 
material to be known, how the 
Clergy endeavoured to get the mul- 


| titudeof Buſineſſes into their Courts 
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to be determined without Juries, : 
and ſo encroach upon, and alter the *' 


Courſe therein of our good Eng1:/h 
Laws and Government. At the 


end of thoſe Articles and Anſwers, - 


the ſame Author further ſaith, 


That the Clergy clarmed to Inter- . 


pret all Statute-Laws concerning the 
Clergy; but it was Reſolved by all 
the Fudges of England, That the [n- 
terpretation of Statutes Concerning 
the Clergy, being parcel of the Laws 
of the Realm, belong to the Fudges of 
the Common Law, And ſaith, Mazna 
eſt veritas & prevalet, To which, 
as agreeing to the truth thereof, I 
may add, Lex Angliz optima eſt, & 
þ revatebit. 

I would not have any of our pre- 
.ent Clergy thinkT Reflect on them, 
tor 1 truly and heartilſy Honour 
{ ome of our Biſhops and Dignified 
Clergy, and any others ot them, 
whole ſoundneſs of Doctrine, great 
Learn- 
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; Learning, and good and Sober Lives 
| are, and might be Examples for all 
'thereſt, and for whoſe ſake I. bear 
; Civil ReſpeCtto the reſt.that are not 
: altogether ſo praite-worthy as thoſe 
| good and moſt Reverend Men, to 
- whom bear my chiet Reſpects, but 
ſhall ſay no more of any of, them 
| here, but that: I hope they will 
leave off ſevere Puniſhing their fel- 
low-Chriſtians, and for bear one ano= 
ther, Col. 3.13. And ſtudy to. be 
quiet, and. meddle with their own 
buſmeſs, 1.Theſ. 4. 11. And that 
by are-view of theſe Laws, theſe- 
things will in due time receive pru- 
dent and gentle as well as ſufficient 
Cure-and Remedy 1n Parliament. 
And now, Sir, I hope you will 
Pardon me, for having, perhaps, 
been too tedious, ſeeing your Ex- 
cellent Treatiſe contains ſo much cn 
the behalt of Juries, that all that IT. 
can ſay, may ſeem needleſs ; and 
I: 3 ycu 
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you may thunk fit to lay aſide what }; 


I have written; yet if it only have 
the effect to diſpoſe you to let us 
know to whom we owe our Ac- 
knowledgments for your ſo good 
Book, which 1s fit for every E2z- 


liſh-man, who may think himſelf + 


concerned in ur Rights, to read 
and underſtand, I ſhall think it 
enough to teſtifie that amongſt 
thoſe you will infinitely Oblige 
thereby; I ſhall deſire to be 
Toar Friend and 
Dec. 29. Servant, J, M. 
1681. | 


Shall here add a neceſſary Poſt-ſcript 
concerning 3 1. 7. Cap. 1. wherein 
there is a Clauſe, how in fome ſpecial 
Caſe, a Jury of Enquiry may be fined, 
That it only concerns ſuch Matters and Of- 
fences whereof Indictmcnts may be brought 
before Tuſtices of the Peace in their County 
Seſſions; if the Aiatter be plain and fully 
proved, and they wilfully conceal the ſame, 
the ſaid Juſtices of the Peace might cauſe 
a NEW 
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a new Inqueſt to be returned (but the 


words, take Inqueſt, do' not give the Ju- 
ſtices power to name who ſhall be retur- 
ned, which is the Sheriffs office) and it is 
to be only and purpoſely to enquire of ſuch 


Concealment; and doth not extend to en- 


quire of any other Offences whatſoever ; 
and then after ſuch wiltul:Concealment 1s 
found by ſuch Inqueſt, The' ſame Fuſt ices 
of the Peace, in their County-Seſſions, mig ht 
Fine the fury of the former Inqueſt. By 
which may be Obſerved, That he ſaid 
Claufe of the ſaid _— 3 H. 7. doth fully 
and clearly prove, That by the Common- 
Law, Turies were not Fimable concerning 
their Preſentments, Tndiftmerts, and Ver- 
diffs. And even that Clauſe, ' fince thar 
time, being One hundred Ninety and four 
Years, or thereabours, hath ſeldom or ne- 
ver been uſed. Our Books of Reports of 
Law-Caſes not affording any plain or full 
Inſtance of any procceding on that Clauſe 
of that Sraxzute. Theretore it may ſeem, 
as Littleton {aith in his Book, Sec:om 108, 
That in as much as it was never ſeen or 
heard that any Action was brought on the 
Statute of Merton (which 1.5 made 20 
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Section, no Aion could be brought thereon. 
For if - any Ation might have been brought 
for that matter, it. ſhall. he intended, that. 
it would ſome time or other. have been. put 
in ure. And with this agrees the Lord 
Coke, in his. Comment on that place, 
And allo. the Judges, in. their. Arguments 
on a late Caſe.of Afton brought on the 
Statute abour. the Return of. Members of 
Parliament, did. Cite the ſaid place of- Lzt- 
txetov. By which appears concerning ſuch 
unuſual manner of Fining Juries by the 
Clauſe of 4 H. 7. how there aught to be 
great. Caution in Executing any Acts or 
Statutes where they. alter. the Common- 
Law-and Courſe thereof; ſeeing that Act 
of 3 H.7. in. that particular, and other 
memorable things therein, made then ſuch 
alterations of the Common-Law of this 


Realm, as I forbear any further here ty. 


mention. 
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| HE Morning-Exerciſe at Cripple» 
| Gate, of ſeveral Caſes of Con- 
ſcience, practically reſolved by 


ſundry Miniſters, in Luarto. 

A Supplement to the Idrrning- Exerciſe 
at Cripplegate , or ſeveral more Caſes of 
Conſcience practically refolved by ſundry 
Minifters, in 4.to. | 

Speculum Theologie in Chriſto : or a 
| View of ſome Divine Truths, which are 
either practically exemplified in Jeſus 
Chriſt, ſet forth in the Goſpel, or may be 

reaſonably 


reaſonably deduced from thence ; by 
Edward Polhil of Burwaſhin Suſſex, Eſq; 
Ato. 

Preciors Faith conſidered, in its nature, 
working and growth; by Edward Pol- 
hil, Eſq; 40. | 

Chriſtus in Corde : Or the Myſtical 
Union between Chriſt and Believers con{1- 
dered,inits Reſemblances, Bonds, Scals, Pri. 
—_ gesand Marks; by Edward Pelhil, Eſq; 

Vo. 

The Faithfulneſs of God Confidered, 
and cleared , in the great Events of its 
Works: or, a Second Part of fulfilling 


the Scripture ; by the ſame Author, in | 


800. 

De Cauſa Dei - Or , a Vindication of 
the Common Do&Gtrine of the Proteſtant 
Divines, concerning Predetermination 
(z. e. the [ntereſt of God as the hrſt Cauſe, 
in all Actions, as ſuch, of all Rational 
Creatures) from the Invidious Conſe- 
quences with which it 1s burthen'd, by 
Mr. 7ohn How, 1n a late Letter of Poſt- 
ſcript of God's Preſcience, in 8vo. 

A Dialogue between a Romiſh Prieſt, 
and an Ergliſh Proteſtant , wherein the 
Prin- 


Principal. Points and Arguments of both 
Religions are truly Propoſed, and fully Ex- 
amined, by Matthew Pool, Author Jt Sys 
nopſis Criticorum, in 15. 

The Spiritual Remembrancer : or a 
brief Difcourſe of thoſe who attend upon 
Preaching the Goſpel ; by Samuel Wells , 
in 8Vo. | 

God, a Chriſtians Choice , compleated 
by particular Covenantins with God , 
wherein the Lawfulneſs and Z£xpediency is 
cleared ; by Samuel Wimey, in 125. 

The Court of the Gentiles, in Four 
Parts ; by Theophilrs Cale, in 4to. 

Poeſens Greece Medull a; in qua contt- 
nentur Inſigniores Poctarum Gracorum 
gnome, verſus Proveroiales, & Fpigram- 
mata quedam feleta, in memorie [ub- 
fidium Alphabctice diſpoſita ; cum verſione 
latin '-- uſnrm Scholarum * top Tohannem 


Mr. W:|"s Legacy, bcing a Difcourſe 
of the Perte&t Man, in 125. 

XF Geography Redtified : Or,A Deſcrip- 
tion of the World , in all its Kingdoms, 
Provinces, Cities, T'owns, Seas, Rivers, 
Bays, Capes, Ports; Their Ancient and 
Preſent Names, Inhabitants, Scituations, 
Hiſtories, Cuſtoms, Governments, &c. As 
alſo their Commodities, Coins, Weights 
and Meafures Compared with thofe of 
London ; Tluftrated with above Sixty new 
Maps. The whole Work performed ac- 
cording to the more Accurate Diſcoveries 
of Modern Authors, in 40. 

A Renunciation of ſeveral Popiſh Do- 
Etrines, becauſe Contrary tothe DoCtrine 
of Faith of the Church of England; by 
R. BR. B.D. un 8vo. 


